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Appeat from the court of the first district. . 


Marti, J. delivered the opinion of the 
court. The plaintiffs claim $600, and ‘state, t 


that the defendant became ‘surety on an ap. 


peal bond, for a debtor of theirs. ‘That thé 


judgment, which was for $500, was affirmed. a 
with damages; and, although execution has | 


issued against the principal, and is returned _ 
unsatisfied, the defendant refuses to pay, — 
wherefore they demand the aforesaid debt 
and costs. ed 
The defendant ie the general issue; 


the other from that the action cannot be maintained in the 


seizure. 


form in which it is instituted ; that the petition 
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demands no specific sum, and méntions. not 


tances of. ti head ome, 
the ‘necessary circums of. time: na 


place. He craved oyer of the bond, and that 
a copy might be served in-lieu. 

The plaintiffs annexed a copy of the ah 
peal bond to the replication. 

The district court was of opinion, that “ the 
plaintiffs could not maintain their action, under: 
the circumstances of the case, because, they 


‘have elected to sue out execution against the 


defendant, who, was surety on the appeal: 
bond, before this action was brought; and by 
the return ‘on the execution, it appears, that 
property was seized, sufficient to satisfy the 
judgment, the sale of which was stayed, by 
order of court; the property being still in the 
custedy of the sheriff, and liable to! be sold, 
as soon. as the order should be discharged, 
No suit ought to be instituted against. the 
surety, until the said order be. disposed, of; 
otherwise two executions of different amounts, 
hut growing out of the same original transac- 
tion, might be going on at the same time. 
This is not like the case of a joint obligation; 
the present defendant was not a party to the 
former judgment. The demand against him 
is not for the same amount, nor is the cause 
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Rewawel 


East'ir x ofaction’ the same.” 
wwe was diquiiect, and: the me appealed. ‘i) 


aes = & at. 
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' Whereupon’ the! suit) 4 


i rat oti sonal 
The statement of facts shews, that:the ne 
tiffs introduced in evidence ‘the ji: fa.and!the — 
sheriff’s return, and’ the record ofthe voriginaly 
suit. The execution of the appeal: bond, and — 
the signature of the present defendant theretdg 
were admitted. The costs of the original suit) 
were stated to be $55 371. It was admittedy 
that’a; copy of the appeal bond was offere 
the defendant’s counsel, ‘who refused: to! 
ceive it, and said it ought to be served on his 
client: yng’ 
When the cause was called for pee the 
defendant objected to its being tried, as’a — ; 
copy of the appeal bond had not’ been served? 3 
on, nor oyer given him. ‘The court overruled : 
the objection ; inasmuch, as the bond ‘was off : 
file in the records of the court, the defendant a 
was not entitled to a copy from the plaintiff? 
but might see it in the office. Whereupon he — 
took a bill of exceptions. — vot 
At the trial, the plaintiffs offered the sheriff’ 9 
as a witness, to prove that he had instructed! 
him to deliver up the negro woman seized'at’ . | 
their instance, as they did not mean tp con- — 
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test the claim to her, but the court refused to Past= District. 





















oe: ee 4 asd 


' ‘March, 1821. 
hear him, holding his, testimony irrelevant, ~~ 
whereupon they ‘took, their, bill of) excep. """4""** 

4 RILIEUX. 
& tions. 

: The plaintiffs further offered the, record of 
~ the suit, of 4. Dussuau, vs. Auguste. Chavanne, 


her husband, and the testimony of the. clerk. 
; to shew that they had been made joint defen- 
a dants, in the original suit against Ph. Auguste 
‘ and Albin Dussuau, and that.no, defence had 
been made, or answer.made by the present 
plaintiffs in the suit of A., Dussuau, wife of 
Auguste Chavanne, against her husband. On 
the refusal of the court to admit this evi- 
dence, they took another, bill of exceptions. 





It appears to us that the. district court er- 
red. Nothing in the pleadings shews that any 
execution had been levied on the property of 
the original debtor.. Admitting that this ap- 
pear, it cannot avail the present defendant, 
who. beund himself jointly and severally with 
his principal. The plaintiffs can then exer- 
cise all their rights, against all their debtors, 
till the money be actually made. They.may 
then obtain judgments, sue out executions, 
and levy them on the respective estates of their 
41 








Vou. rx. 
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Distt. several debtors, and cumulate their remedies, : 
oe a Nothing can arrest their payment but the ac. 
oe ee making of the money. The district court, 
Rnuer. therefore, erred, in concluding that the mere | 
levy of an execution, on the property of one — 
of the co-debtors, skreens that of the others j 
from being levied upon. <g 
The plaintiffs demand six hundred dollars,” 
due them by the defendant, as surety for their | 
debtors, on an appeal from a judgment for five 
- hundred. The debtors are named, and the 
defendant is sufficiently informed, that he is 
sued on the appeal bond of his principal, 9 
The record of the suit is referred to; it is 
stated to have originated in the court of the : 
first district, and to have terminated in this. j ; 
It is true, no time was stated ; but, it was notal- S| 
leged that there was more than one suit Wh. 
the plaintiffs, agamst the original defendants, ~ a , 
in which the present defendant was surety on 4 ' 
the appeal. From this the latter had an op+ 
portunity, which he availed himself, to have # 
the matter put beyond the possibility of 2 @ 
mistake. Further, as the defendant.admits that : 
he subscribed the appeal bond, he asks with & 
very ill grace, that the plaintiffs be compelled ~ 
to institute another suit, in which he could — 
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not have the benefit of any thing, of whigh she Ba Mek 


could not avail himself in the present. 

Admitting, however, that, in strict siataion 
ty, the present petition is, in this respect, im- 
perfect, the imperfection is one of those, 
- which ought not to prevent us from proceed- 
ing to judgment, as the rights of the cause and 
matter in law, appear to requite. 1 Martin’s 
Digest, 444, n. 9, Stnnet vs. Mulhollan, 3. Martin, 
398. 

As the appeal bond is spread on the record, 
and comes up with it, we think that the de- 
mand of oyer was thereby sufficiently, com- 
plied with, when the defendant’s counsel re- 
fused to receive the copy. 

By this copy, it appears.clearly that the 


sum of six hundred dollars demanded, is the - 


penalty of the bond, and that the suit is insti- 
tuted on that instrument. - 

The imperfection of the petition, as to the 
want. of a specified time, is cured by the 
spreading of the bond on the record, shewing 
the particular time on which the judgment 
was rendered against the original debtor, and 
the present defendant became their surety on 
the appeal. 


Dewpelte 4s 


Ruigyx. 
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: tuts Distie. Tt is'therefore’ ordered, adjudged, and de.” i 
@y~ creed, that the judgment of ‘the district cont 9 
Dussvav & at, be annulled,’ avoided and reversed, and’ that - ; 
Ruxes. there be judgment i in favour of the plaintiffs, — 
for’the sum of six hundred dollars, the penak | 
ty of the bond, which appears to be under the [ 
amount of the original judgment, with the _ 
costs of the appeal, damages and interest, and — 
that the defendant, and appellee pay catia 
both courts. 


Hoffman for the plaintiffs, Carleton for the 
defendant. 


Phe gare 
VIALES’ SYNDICS vs. GARDENIER & AL. 


The appoint- 
ment of syndics 
made in the 


Weal tah Martin, J. delivered the opinion of # 
guage, in the 


Sroceedings be- COUrt. “The only question in ‘this’ case is, 4 7 
ore te na? whether the plaintiffs are, as they state them 
ued’ bythe S€lves to be, the syndies of Viales, the answer, — | 
the proceedings, denying that they are. 
| The facts of the case are, that some of the ~ 
creditors of L. Viales, applied to the parish 
court, and obtained an order for a meeting of 4 , 


all the creditors. Their proceedings at this 


Appeat from the court of the first district, f 
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7 meeting before the nota are written partly East's District. i ae 
| 7 _ in the language in ‘whieh the constitution” of pi 


VraLEs 


a the United States is written, and partly inthe ‘ww, 

; q French. ‘The only part of this which has any ee 

| 3 relation to the appointment of syndics, is in 
the latter language. The proceedings, how- 

ever, are homologated by a judgment of the 
parish court. But, inthis judgment, the pro- 

| ceedings before.the notary are not related, 

nor is any mention made of the appointment 

| of syndics, it being only stated that the pro- 

| ceedings of the’ creditors before the notary, 

are homologated. | , 4 
To homolgate, is to say the like, homos logos 

similiter dicere. So that the case cannot be put 

on a footing more fayourable to the plaintiffs, 

than by considering it, as if the whole pro- ’ 

ceedings before the notary had been verbatim “I 

et. hterattm, transcribed on the judgment. 4 
If that had been the case, we would be 

bound to.consider the part of the judgment 

written in the French language, asa nullity, 

and if what is written in that language, in the 

proceedings before the notary, be disregard- 

ed, nothing shews that the plaintiffs were ap- 

pointed syndics, 


t wg - 


Be ae a 


It is therefore ordered, adjudged, and de- 
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Beer, Diswsict- ereed, that the judgment of the distriet com, q a 
\o\~ declaring that the plaintiffs have not shewn 4 
thts they are the syndics of Viales, be af, . : 


tet ha . firmed with costs. 


Carleton for the plaintiff, Morse for the de, 
fendants. ea 


ee eee 


BOLTON & AL. vs. HARROD & AL. 


The holder of APreat from the court of the first district. | 


a bill, payable a 
several days af- es sae uy 
ter sight, drawn Hennen, for the plaintiffs. This is an action” 
in New-Orleans 


on Liverpool, is On a bill of exchange for £2500, drawn: ag 


not guilty of 
laches, in not New-Orleans, on the 23d of March, 1819, 
forwarding it di- 


rectly for ac-. by J. Bailey, in favour of the defendant, dire! : 
sending nto €€ to Messrs. Barclay,Salkeld & Co., of Liven § 


New-York for 


sale. pool; payable thirty days aftersight,in London, & 


The bill was indorsed in blank, by the de 


fendants, and having been negotiated in New- | 9 
Orleans, was forwarded, in about a week @ 


after its date, by mail, to the present holders; 7 i 
the plaintiffs residing in New-York, where it _ 
was received on the Ist of May, 1819, and 
immediately transmitted ‘to Liverpool. On 


the 10th of June, the bill was presented in : 


Liverpool, to the drawees for acceptance; 
which being refused; it was, on the same day, 
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duly protested for non-acceptance, by a no- gr Pog 


tary public. Notice of the protest for non- ek 
acceptance was sent to New-York, and from sw, 
. Harrop & at. 
thence to New-Orleans, where it was given 
to the defendants, on the 26th of August, 
1819. On the 12th of August, 1819, the same 
bill was protested in London, by a notary 
public, for non-payment, and notice thereof 
transmitted, in the same way, and given on 
the 27th of October, 1819, in New-Orleans, ° 
to the defendants. 
The defendants contend, that they have 
been’ discharged from any liability as in- 
dorsers, from the laches of the holder, whose 
duty, they contend it was, to transmit one set 
of the bills by the first ship from New-Orleans 
to Liverpool, for acceptance, and not by the 
circuitous rout of New-York. Furthermore, 
the defendants put the plaintiffs to the full 
proof of all the allegations contained in their 
























fi 
BS 


petition. 

The execution of the bill by the drawer 
and the first indorsers, the defendants, has 
been fully established in evidence. The bill 
was purchased in New-Orleans, some time 
between the 23d of March and the Ist of 
April, 1819, by H. Cliffe, and by him trans-. 
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eorch, 2, mitted to New-York, to the present holders, 


v~ by mail. The exact day when H. Cliffe pur. 


Botton & au. 


os. chased the bill, does not appear; but it was) 


— sent; from New-Orleans. on the. Ist. of April. 
The protests for non-acceptance and. non-pay- 
ment are on file, and form part of the record, 
The notices. thereof were given without de- 
lay to'the defendants. _ iyae 

The defendants’ counsel contends, that i. 
exhibition of the protests for non-acceptanee 
and non-payment, with the seals. of the. no- 
taries who made them, is not, sufficient proof 
of the protests ; and has taken a bill of exeep- 
tions to the opinion of the judge. a quo, who 
allowed the protests to be read as evidence, 
without any proof of the signatures of the no- 
taries, or of their seals. Such has been the 
established practice of all courts, . both in 
England and the United States, as well as.in 
Louisiana, as is fully settled by the following 
authorities. Kyd on Bills of Exchange, (3 Lon- 
don ed.) 270. Gilbert’s Law of Evidence, 118, 
19. Swift's Bills of Exchange, 281. Bayley on 
Bills, (London edit. 1799) 119. . Chitty om 

Bills, (edit. 1817) 408. Cunningham on Bills, 





105. 12 Mod. Rep. 345. Maxwell on Bills, oa 


167. 8. 4 Martin, 81. Caune vs. Sagory. The 
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counsel for the defendants objects to the n 









o- East’n District. 


tice sent of the protest for non-acceptance ww 


and ‘non-payment; and maintains, that a copy 
of the protests should have been sent with the 
notices; and, that they should have been sent 
directly from England to New-Orleans. That 
his positions on this subject are untenable; 
and that the regular and legal course was 
adopted by the plaintiffs, will amply appear 
from the following authorities. Mazwell’s Bills, 
169. 1 Espin. Cases, 511, 12. 1 Johns. Rep. 
294. 5 Johns. Rep. 375. Chitty, 236, (edit. 
1817.) 5 Mass. 167. 2 Johns. Cas. 1. The 
manner of protesting the bill for non-payment, 
in London, the counsel for the defendants con- 
ceives to be irregular. The agents for the 
holders presented the bill to a notary pub- 
lic, who declares in his protest, that inasmuch 
as no particular place in London is pointed 
out where the bill is to be paid; and, as the 
agents of the holders declare, they have re- . 
ceived no funds for the payment of it, there- 
fore he protests, &c. What more could have 
been done to any purpose, it is not easy to 
conceive. In the first place, no protest for 
non-payment, after a protest for non-accept- 
ance, was necessary. The liability of the 


Vou 1x. 42 





Bouton & au. 
Hargop & at. 
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East’n on defendants.\was complete. on the protest, 


PQrYyw&y 
Botton & at. 


for non-acceptance;. the protest for- non 
payment was altogether a work of superer. 
rogation. For the correctness of these posi- . 
tions, I refer to the following authorities, 
Chitty, 373 § 244, 5. 3 Johns. Rep. 202, 208. 
8 Martin, 730. 

But the principal difficulty, raised by the 
counsel of the defendants, is the laches, which 
they attribute to the holders of the bill, in 
sending it by the way of New-York to Liver. 
pool, for acceptance; and they insist, that it 
should have been sent directly to Liverpool, 
by the first vessel sailing for that port, from 
New-Orleans. In answer to this, we have 
shewn, by the testimony of several merchants, — 
that the usual way, of transmitting bills from 
New-Orleans to Liverpool, is by the Atlantic 
states, whither they are generally sent from 
this place for negotiation. 

But it is always optional with the holder of 
a bill, payable a certain number of days after 
sight, to put it in circulation, without sending 
it on to the drawee fort acceptance; and in 
this way, the bill may be kept in circulation 
for a year, before presentment for acceptance. 
Nor would such delay be considered as laches. 
Bayley on Bills (Lond. ed. 1799.) 60, 1. Chatty, 
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(ed. 1817) 178. Swift on Bills, 268. 2 Hen. yon ag 
Blackstone, 565, (Muilman vs. D’Eguno.) 1 “~~ 


Botton & AL. 


Morre’s Index, 181, sec. 9,n. 6. 2 Marshall’s Rep. vs. 
. Harrop & at. 

454, (Goupy vs. Harden.) 6 Taunt. 305. 7 
Taunt. 159. Goupy vs. Harden.10. Sirey, 151. 

The two above quoted cases, Mutlman vs. 
D’Eguino, 2 Hen. Black. 565. Goupy vs. Har- 

den, 2 Marsh. 454. 7 Taunt. 159, are so ex- 

actly similar, in the important point decided 
therein, to the present suit, that if they are 
considered as correctly decided, there can 

be no hesitation in the mind of the court in 
giving judgment for the plaintiffs. 

The counsel for the defendants, aware of 
this, will attempt to shew that the court is to 
take another rule for their decision, founded 
on the Ordinance of Bilboa, chap. 13, n. 24. 
To this I reply, in the first place, that as far 
as the article of the ordinance applies to this 
case, it has not been violated by the holders 
of this bill. But, secondly, these ordinances 
have never been considered as giving rules 
for the decisions of our courts. Many parts of 
them have never been received in this state, 
as law; and our commercial usages are in 
direct opposition to many of their provisions. 
2 Martin, 328. 4 Martin, 93, 4. 241,2. And 
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East’n = in 8 Martin, 426, the provisions of these ordi. 


\o~-~ nances were invoked, but the court disregard. | 
— ““ ed them. Moreover, the lex mercatoria forms a 
anneal part of the law of nations, in which they all 

agree, and which is taken notice of by all. 
1 Black. Comm. 273. 4 Black. Comm. 67, — 
Heineccit Elementa Jur. Camb. cap. 1, sec. 14, 
And the attempt which the counsel for the 
defendants has made to prove, by witnesses, 
the law; and that the plaintiffs have been 


guilty of laches, is equally unavailing. For 


certainly the court will not hear witnesses to 
prove the ler mercatoria, 3 Burr. 1669. “'The 


right mean of judging of bills of exchange, 
is purely by the laudable custom often reiter- 
ated over and over, by which mean, the same 
hath obtained the force of law, and not the 
bare and single opinion of some half-fledged 
merchants; for bills of exchange are things 
of great moment, as to commerce, and are nei- 
ther to be strained so high, as that a man 
should not cast his eye on them, but the same 
shall be taken to be an‘ acceptance; nor, on 
the other hand, having duly accepted them, 
they should be rashly and unadvisedly avoid- 
ed, by the shallow fancy of such nimble-pated 
shufflers; but they are soberly judged and 





OF THE STATE OF LOUISIANA. # 


governed, as the same hath generally been "yt Piso 


approved of, and adjudged of in former ages.” be ra 
Molloy on Bills of Exchange, 278. It has been ws. 
shewn above, by the consentaneous decisions aus 
of the highest tribunals in England, France, 
and the United States, what is considered 
the rule for presenting bills, payable a certain 
number of days after sight; and that the 
holders of the bill, :in this case, have used all 
the diligence that could be required, to charge 
the indorsers, in default, of non-acceptance. 
The plaintiffs, therefore, look for a confirm- 
ation of the judgment of the court below, for 
the amount of the bill, with damages, at the 
rate of twenty per cent. on the amount, and 
interest from the day of the judicial demand, 
Bayley, 91. 
One of the bills of exceptions taken by the 
defendants, remains to be noticed ; that of the 
counsel to the admissibility of the plaintiffs’ 
agent, as a witness, who conceived himself 
bound, though not surety on record, to pay 
the costs of the suit, in case it should be lost. 
Agents have been always admitted as good 
witnesses, though interested for their commis- 
sions; and this is every day’s practice. Phil- 
lips’ Evid. 94, 5,6. Swift's Evid. 74, 5. 4 Mart. 
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' East’'n District. : ‘ , 
Peomh, 1081. 81. And where a witness conceives himself 


“~~ under an obligation, when in fact he is not 
Botton & aL. 


v. to pay costs, such impression will not in. - 


op fat. Validate his testimony : he is still a competent 


witness. Randal’s Peake’s Evid. 163. 


Livingston, for the defendants. The plain. 
tiffs ought not to recover in this cause. 

1. Because, they are not the owners of the 
bill. This appears from the testimony of 
Oldham, who says, that Hughes, Duncan & 
Co. (or Cliffe, their agent, who remitted the 
bill to the plaintiffs) were not credited with 
the bill, or if they were, they were debited 
with it onits return. Therefore, it is still the 
property of Hughes, Duncan & Co. The 
suit ought to have been brought in their 
name. We may have off-sets against them, 
which we have had no opportunity of shew- 
ing, as this fact was only declared to us on 
the trial. No man can bring a suit when he 


has no interest, if that want of interest appears _ 


by his own shewing. 

2. Because, we have lost the amount by 
the neglect of the holders. This bill was 
drawn and endorsed on the 23d day of March; 
instead of being sent direct to Liverpool for 
acceptance, it was remitted to New-York, 








eet kw oCOClUlUCUCrTUTCTGOUlCUMUltCORSG 


~~, —" ,. a 








335 


and from thence sent to its destination.’ Bills ee 


drawn in April, by the same person, on the» ~~~ 
2° Botton & at. 

same house, were sent direct, were accepted es. 

and paid, and the drawer, who was examined se saasiatand 

here, shews, that if the bill in question had 

been presented before the others, it would, . 

undoubtedly, have been paid. Here then is 

evidence of laches, because, the bill not only 

might have arrived, in the direct course, 

sooner than it did, but bills dated fifteen days 


after it, did actually arrive before; and in- 
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stead of presumption of loss, we have actual 
evidence of it. On the enquiry, within what 
time bills payable, so many days after sight, 
ought to be presented, we have this authority, 
Kyd, 118, « All that has been said, on the 
presentment of bills and notes payable on de- 
mand, seems exactly to apply here; that, which 
might be called an unnecessary delay in the 
one case, having evidently the same tendency 





1 to produce inconvenience or loss to the pre- : 
' ceding parties, in the other.” a 
| The rule thus referred to is at page 46, and 
the case on which it is founded, in the four 
preceding pages. “The best rule, in these 
cases, seems to be, that drafts payable on de- 
mand ought to be carried for payment on the 
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‘fehst’n District. AIP C AN T8 THE $0 oo 
een Wty day on which they are received, if from 


ww the distance and situation of the partiesythat 9 
Bours. may be conveniently done”: © 20 Hime 
Hannon ®t The same rule-is laid down in Chitlyy4ag, 
133, 134, (Philadelphia edition, 1809) Arid, — 
indeed, every reason which requires diligende § 
in giving notice of the dishonour ofa bill, ap. & 
plies to the presenting of it for acceptanceuit | 
The inconvenience resulting from this'oblk § 
gation, ‘in the course of bills of: exchange, — 
-which are frequently purchased here, for the ; : 
purpose of negotiation elsewhere, before ac 7 
ceptance, has been relied on by someof the 
witnesses, and by the counsel in argument; — 
but there is an easy way of avoiding this, ’ | 
mentioned, I believe, by Mr. Salkeld, on ‘his 7 
examination: it is, to remit one of the set of 7 

















bills immediately after the purchase for ae J 
ceptance, for the account of the holders of the ' | 
others of the set, in case they should be nego 

tiated. Whatever may be the opinions:of : 







witnesses here, or of the courts in England, 





France, and some of the other states, on-this 





subject, our law is positive on this point, and 
express. : at 
» By the Ordinance of Bilboa, p. 98, art. 24, this _ 
practice is sanctioned in strong terms, ands 


; 
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it not only accords with convenience, but is gral 
analogous to received practice on another ee 
branch of the law of bills of exchange,I 
‘should presume the court must consider itself “a *** 
bound by this provision; it has been neglect- 
ed, in this instance, by the holder of the bill, 
the consequence has been the dishonour of 
the bill, and the endorser of course ought to 
be discharged. 
3. Because, there was no demand of ac- 
ceptance. The testimony on this point is, 
that the notary presented the bill, not to Bar- 
clay, Salkeld & Co. upon whom it was drawn, 
but to Salkeld & Co. who have nothing to do 
with it. 
4. Because, there was no demand for pay- 
ment. 
There is nothing in the bill which indicates, 
that it is payable in London, but an abbre- 
viation of those words after the direction. 
Now, if Barclay, Salkeld & Co. who reside 
at Liverpool, but have an agent for the pay- 
ment of their bills which they engage to pay 
in London, if they had accepted the bill, it 
would have been reasonable to expect, that 
they would have paid it in London, agreeable 
to this direction; but as they did not accept, 
~ Von. m. 43 











est Od RT Pen Kery 


338 . - CASES IN THE SUPREME COURT a 
Pai Da. it wad the duty of the holders to present it 





ws" Liverpool for payment.” “But this i ist fe 
mak aaa pposing London the. proper place Pity ne 
Hunneo & 4% anand, some demand ought to haves 
made there on the drawees. eee a if 

By the: testimony of Pritchard, it oone a rf 

they had an agent there. And from the ¢ ' 
testimony, it may be inferred, that the agent gf 

the holders knew this fact. Yet the note 

goes no where to present; he makes no ¢ : 

quiry ; he receives the assertion of the ag 

that the drawees had no exuiytinigeiehel 

London, for truth, asserts it in his prote : 

and completes the whole business witho i 


stirring from his compting-house. i’ 


xe. 
eee, © 




























Chaplin, in.reply. The plaintiffs ought t@ 
recover. % 4 
1. Because they are the owners of the bill. 
This appears from the evidence of Oldh 
who says,.that if the amount of the bill in 
question, be recovered, it will be. for aceoumlil 
of the plaintiffs, to whom Hughes, Duncam& 
Co, are indebted in a balance of account, 
arising from this and other transactions :, 
follows, therefore, that - if the amount oft hes 
bill be.recovered ” the plaintiffs, for their ; 
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own use, eer not for the use of Hughes, Dun- gs Pe 


'& Co., the bill belongs to’ them. “ ~” WIN: 
can Ov, gs F ona 


Hanson far: 


‘ie Aig. ‘Because there was no neglect on the part 
of the holders of. tHe bill. It is not nécessary 
fo sénd bills payable a certain number of days 
after sight, to the place of their destination, 
until the holder find it convenient. The ease 
of Muilman vs. D’ Eguino, 2 H. Black. "B65, is 
-¢onclusive on this point, and the same doctrine 
was recognized and confirmed in the case 
of Goupy 8 al. vs. Harden '& al., 6 Taunt. 3052 
The French law is ‘still more decisive on this 
point: In Strey, Decis. de la Cour de Cafation, 10, 
151, it was decided by the court, that a bill 
payable days after sight, might be kept in cir- 
culation during five years,.without any demand 
of acceptance on the drawee; see also, Po. 
thier, Contr. de Change, pl. 128, Chitty :on Bills, 
178, et seg. Maxwell on Bills, title Delay, Bayley 
on Bills, 59, Kyd on Bills of Exchange ; “ it does 
| not appear, however, that’ any precise’ time, 
| ¢, within which this presentment tnust be made, 
has in any case been ascertained.” It did not; 
but" the ‘case ‘of Muilman vs. D’Eguino,’ and , 
which was published after Kyil’s' Treatise, exe 
pressly shows, that the rule laid down by Ad 
and relied on i by the defendants, for the pre- 
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SS aa 
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_was made upon Salkeld & Co:arid ot ot 


East’n District:”, 


remaining unpaid, proves that the dra 
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‘sentation of bills, payable on‘ demand," doe 
not apply to bills payable after sight.) 4.0! io 
Were the holder obliged’ to’ send ‘it on: ; 
mediately to the drawee, “he would lose +higt 
opportunity of having it negotiated here;/and_ 
the fact of other bills having been paid, \thig 


had, either by neglect or fraud, ‘overdraw 
upon the drawees, nor ought:the holders's: fe 
fer for the neglect, much less: for the:fraud of 
another... The holder of a bill of exchange; — 
payable days: after sight, is never pile D 
present it to the drawee <ghicme arnaee: 4 
cept when it is the interest of the drawer tk t 
it should be done. . The drawer, here, hadi 
interest in getting the bill accepted, becausé 
he would not have been liberated: by the a 
ceptation, bat was ies bound sone final 
payment. 
3. Because; there was a demand. for’ 
ceptance. .The defendants say the demi 


tlay, Salkeld & Co... By reference tothe 
ginal protest, we find that the clerk/has m 
@n-error ini transcribing. |The original says, 
the demand was made on Messrs. Barclay, 
Salkeld & Co. and the record has been A re 
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tion too late;as it: may be made any time pen- 
dante lite; ot even after judgment. But the wit- 
ness, Mr. George Salkeld, admits, that the’ ae 
was'presented for acceptance, ten days after, 
~ asche thinks, the:two others mentioned in his: 
answer °)) | Bs 
. de"The defendants say, there was no de- 
mand made for payment on the drawees. The 
bill is*expressly made payable in London, 
without designating any house, or any place 
in London, where it was payable, and where 
ay demand: could ‘have been made. If then; 
there > was!) no ' place» specified’ but London, 
which is a very indefinite direction, how could 
the notary make a demand? On whom couldhe 


make it ?:On Barclay, Salkeld & Co. of Liveré 


pool ?: No, forithe bill was payable in London, 
and Messrs. Barclay, Salkeld & Co., of Livers 
pool, would: have told them so. On their agent 
'  injLondon? He knew nothing of him, nor 
|. waéithe bill directed tohim. Therefore, the 
riotary.was not obliged to make the demand; 
‘wasmot:dbliged to‘ask any man who the agent. 
was; BS iit was! not made» _ ‘at. 4 
agente! 9 pt Mh ah aber Ww pi » Toteyet j 


“109 1990 esti adi big 4, bigaliee 
ses! contra. The defendants coun- 


wf reetéd. ‘agreeably to: this, nor is: this. correce Ess’ District. 


March, 1821. 
PN ite 
nt aL. 


Hansonds als 
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i$) 
Bast District. se] does not think he has a right tor 


| “= any of the arguments of euthobisdl 

1 Bowes“ were contained in the plaintiffs’ first @ 

a “* because, to those he had an oppo 
answering before. But the fe eyo 
into some inaccuracy of statement, in’an 
to the 4th objection of the denaiens SS cl 
he deems it his ‘duty to rectify.’ He sa 
to excuse the want of presentation for p 
ment in London, that the holder could” 
know to whom to present it, that he knew not 
ing of his agent in London, &c. But bya a 
ference to the testimony of Mr. Pritche Lil 
will appear that the principal establishr nent 
of Messrs. Barclay, Salkeld & Co. was in Lom 
don, under the firm of Thomas & Geor re 
Barclay & Co., and that ‘Thomas Wilson & | 
the holders of the bill, well kniew the fact. 



































Chaplin, in seple! In answer tothe observ 
tions of the defendant, it will only be 1 


" were certainly better acquainted with the ¢ it 
than Mr. R. O, Pritchard of New-Orlear 


and who would have known the h 3e int 





oppo 7 TAaGe 5 
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I res t at  Mesers. T. Wilson & Co. had: many 
mercial transactions with the house of T. 
G . Barclay & Co. in holding their accep- 
But they declared to the notary, that 
they requested the protest, because there was 
no place designated for the payment of the 
bill. As agents for the plaintiffs, they would 
have left no means untried to get payment for 
_ the bill in question;»they would have gone to 
' the house in London, had the bill been made 
payable there : but from all the circumstances 
of the transaction, we must conclude, that 
neither the agents or the notary knew of any 
house in London, where the bill was made 
payable ; ; or even suppose they did, they were 
not.bound to present the bill, as the house was 
not designated, It is not ‘iipeessary at all to 
protest it for non- payment, but if it was pro- 
tested, it was done so. duly, as in the case 

mentioned in'3 Johnson, 202, 208. 


“Martuews, J. delivered the opinion of the 
court. The defendants and appellants are 
sued as. endorsers of a foreign bill of ex- 
change, which was returned from England, 
protested for non-acceptance, and non-pay- 
ment. 


AE hd 
343 
East’n’ District. 
Mareh, 1821, 
atid 
erg & al. 


Wanhan wat: 
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Bast’n Distict. ‘They resist the claim on several grounds, 
wa~ iis. That the plaintiffs are not the owners of © 
Boxrtow & at. ae 
«.  thebill. - Mt 


Hanzop& at. © That they have: bees guilty of laches, 
or culpable of negligence, in having it pre- 
sented too late to the drawee for acceptance, — | 

3. That they made no demand of paymeile) 





ae 


I. The first objection to a recovery, by the ~ 
plaintiffs and appellees, we are of opinion, is 
not supported by the evidence in the caus x 
They are (as nothing appears to the cont 
ry) the holders of the bill under regular em 
dorsements, and must be presumed to be the’ 
owners of the bill. The circumstance diag | 
closed by the testimony of Oldham; does not ™ 
destroy this presgmption. Whether they havel 
credited their immediate endorsers, on their 
books, for its amount, ought not to alter the 
nature and effect of the right, which they ac _ 
quired by the written contract of endopee- | 
ments, established by the custom of merchants, 
that is to recover the amount of the bill, from 4 
the drawers or endorsers, if they have used 1 
due diligence. 













A recovery against the defendants, in the 
present suit, will clearly bar any action : 






_ OF THE STATE OF LOUISIANA. 345 


brought. by Duncan & Co., and the disposition tay Dee 7 
ger proceeds of the bill, when recovered, #~~ | 


Bo.ton & au. 
ig not a matter which concerns the defen- ie 


op & aL. 
dants, oe 










dL In support of their next objection, the 
counsel of the defendants and. appellants, 
relies much on the testimony of Salkeld, one 
of the partners of the commercial house on 
which the bill was drawn: | It is true, that this 
testimony established the fact, that bills 
drawn on them, posterior to the one on which 
the, present suit is brought, by the same 
“— © drawers, were accepted and paid. But it 





















does not follow, as a necessary consequence, 
4 that, because the holders of these. bills have 
: been more diligent than the: plaintiffs and 
: appellees, the” latter ‘have - béen guilty of 
such laches, as must, according to the custom 
of merchants,exonerate the drawers from their 





bee 


liability 
. the subject of presenting bills for ac- 
4 ceptance} whether payable at sight, or in any 
: other manner, it would seem that there is a 
general rile, viz. that due diligence must be 
used. What course of conduct by the holder 
will constitute this species of diligence, per- 


Vou. Ix. 44 
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prokatiger = 1821. 
parr precise or invariable rule, and was forme, 
LTON @ AL. 


Retina. 





ly held to be a matter of fact, to be determin: 






tablished to be a question oflaw. Yet, by this 







of Buller, J., in the case 6f Mudnan vs. D’- 






can be laid down, with regard to bills at sight, 
or a certain time after, is, that they ought to 






be put in circulation. If this be done, as was 









holder. 
It appears in evidence, in this case, that the 






Orleans on England, take, is to be negotiated 
in some city of the Atlantic states, and from 





thence to their final destination. This course 
of trade does not appear to us, to have any 
thing unreasonable or unjust, in relation te 








Eaét’n District. haps, is not reducible to the government of ang. | 


« 


ae ee 


ed by the jury in every case, and is now eg, 


change, little additional certainty is gained, . 
as the precise time, within which a demand © 
must be made for acceptance, is as undeter | 
mined as before. According to the opinion # 


is 


Eguino, 2 H. Bi. 525, the only certain rule that 


the case with the one on which the present ” 
suit is brought, it appears that the time bee 
tween the periods of drawing and preseat- § 
ing for. acceptance, may be very considerable, 
without any charge of negligence against the § 


most usual ‘course, which bills drawn in Neéw-. | 










aa 
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& 
; 4 any party to a bill, and the precaution, which ee 
x one of the witnesses states, that he generally ww | 
=: Bouror & ats 
takes of transmitting one of the set directly — 
Harrop & at. 


to its place of destination for acceptance, may 
be useful by increasing the credit of the 
bill, but argues nothing against the proprie- 
ty of the steps which are generally taken by 
sholders of such bills. 

. Upon the whole, we are of opinion, that no 
laches are attributable to the plaintiffs, in re- 
lation to the demand of acceptance on the 
ag drawee. 

- The holder of a bill of exchange, having a 
right to resort to the drawer and endorsers, 





immediately on the protest for non-accep- 
tance, and, as it is believed, that this right is 
not invalidated, by. retaining the bill till its 
maturity, and. then. demanding payment, we 
deem it unnecessary to examine the third ob- 
jection. 7 

As to the bill of exceptions to the admis- 
sion of the notarial protest, the decision of the j 
court, a.guo, is clearly correct. 

We find on the record, an exception to the 
competency of the testimony of Dorsey, one 
of the witnesses introduced by the plaintiffs 
and appellees, to prove notice to the defen« 












i si sali ae 
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East's: on dants of the dishonour of the bill, but as this 4 
senna is sufficiently proven by other witnesses, it ig, “| 
Wonton & aL. thought unnecessary to decide on the bill of. 


vs. 
exceptions taken thereupon. 






Harrop & At. 





q 
” + 






It is therefore ordered, adjudged, and dew — 





creed, that the judgment of the district comy 
be affirmed with costs. 


Ro 
a 


sans for the plaintiffs, Livingston for the | 
defendants. , Si 


—~p~— 


















LABRIE vs. FILIOL. 





‘ gif 
When theown- Appgax from the court of the third district. — 
er of land keeps S| 
works erected 


pea pr ane Porter, J. delivered the opinion of the 
pay their value. court. The plaintiff claims the machinery off @ 
a cotton-gin, fixed in a house situate on the © 
land of the defendant, or $300, the value’ q | 
thereof. Damages to the amount of $500,_ q 
are also alleged to have been sustainedsby §f 
the illegal detention of the object sued for. * 
The answer states, that the defendant 
bought the land on which the machinery was 
erected, without any exception whatever,’ 
and prays, that his vendor may be cited, in 


warranty, to defend his right to it. 
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The court ordered the vendor to be cited. 


East’n District. ‘ 


He appeared, and, in his answer, denied he ~~ 


had ever sold the machinery of said cotton- 
gin to the. defendant, and urged it was not in- 
cluded in the act of sale made by him, for 
the premises on which it was erected. 

The cause was submitted to a jury, who found 
a verdict for the defendant, from the judgment 
rendered on which, the plaintiff appealed. 


The evidence, taken in the cause, proves, 
that the machinery in question was placed 
on the premises by the plaintiff, at a time 


*” when he was not owner of the soil. 





The Civ. Code, 104, art. 12, provides, “ That 
when plantations, constructions, and works, 
have been made by a third person, and out of 
said person’s own materials, the owner of the 
soil has a right to keep them, or to compel 
the third person to take away and demolish 
the same, &c. 

If the owner keeps the works, he owes the 
owner of the materials nothing but the reim- 
bursement of their value, and of the price of 
the workmanship.” | 

It has been proved, that the defendant has 
kept these works, and that their value is $60. 
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| et It is therefore ordered, adjudged, and de. 


w~ creed, that the judgment of the district. court’ 
— be annulled, avoided, and reversed. And it: 
Faso i. further ordered, adjudged, and decreed, 
that the plaintiff do recover of the defendant, 
the sum of $60, with costs of suit in this and! 


the district court. 


Dumoulin for the plaintiff, —— for the de. am 
fendant. 


Saee _aenenell 


TERREL’S HEIRS vs. CROPPER. 


An heir can- APPEAL from the court of the fourth districts 4 @ 


not set aside his 


ancestor’s deed ° Pe eit ae | 
on the ground, Maruews, J. delivered the opinion of the 


ee court. The object of this suit is to cause to 

sreditors: be cancelled and annulled, a deed of sale of | 
certain slaves, named in the petition, executed 
by R. Terrel, the plaintiffs’ ancestor, to N. 
Cropper, the late husband of the defendant, 
on an allegation, that it was made in fraud off @ 
Terrel’s creditors. The plaintiffs had judg- © i 
ment, and the defendant appealed. | 


In support of this action, and of the cor- 
rectness of the judgment of the district court, 
the appellees rely much on the decisions of 
this court, in the cases of Lopez vs. Greffn’s 
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executor, 5 Martin, 145, and Croizet’s heirs vs. a 


Gaudet, 6 id. 524. , a ans 
In neither of these cases was fraud directly “7” 

alleged by the plaintiffs, who claimed the in- Crorram 

terference of this court,to set aside the feigned * 

sale of which they complained. The first : 

was stated to have been made for the pur- 

pose of protecting the owner against#unjust 

pursuits, in legal form, which he apprehended 

would be commenced by his enemies, and 

supported by false witnesses. The second 

was stated to be, in reality, a conveyance by 

the ancestor, in trust, for the benefit of two of 

his heirs, to the exclusion of the others, un+ 

der the form of an absolute sale. | 


The decision of the latter case, which, in its 





&) 
















circumstances, is more like the present than 
the former, is grounded.on our law of inherit- 
ance, which refuses to ascendants the right of 
depriving theig descendants, or forced heirs, 
from that portion of their property which it 
secures to the latter. 

The heirs of Croizet appear to have united 
in their attack on the sale, made by their fa- 
ther, as feigned and fraudulent against them, 













and, having supported their allegations, were 
relieved. 
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In the present case, the petition contains no 
allegation, that the sale, which the plaintiff 
seek to have annulled, was made in fraud of: 
their rights as heirs; on the contrary, it is 
alleged, that it was made in fraud of the cre. — 
ditors of their ancestor, by placing his pros i 
perty out of their reach. It is true, they pray © é 
that ‘thie defendants may be decreed to AC 
count with them, but, they do not allege, that ~ 
the value of the slaves, conveyed to the de- 
fendant’s husband, is more than equal to the 
debts of their father, and the amount ad 
vanced for him by the pretended vendee, ot : 
that,they are in any manner deprived of their) 
legitimate portion of his inheritance by the | 
said sale. 

The appellees have not brought themselves § 
within the principles of law on which the de- © 
cisions, in the cases cited, are founded, and — J 


we do not believe, that eithergustice, policy, 
or law, require that they should be ce 
to afford relief, in cases more avowedly babe | 
and fraudulent than those already adjudged. 
Suitors only, who allege injury to them- 
selves, or persons whom they legally repre- 
sent, by feigned and fraudulent acts, can be 


listened to in a court of justice, when claim- 
ing relief against them. 
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As the petition contains no allegation, that Fass = 


| the plaintiffs are injured by the sale of which wv wy 
they complain, or that it was made in fraud “ca 
of their rights, we are of opinion, that the dis- Gaianiat 


trict court erred in sustaining the present suit. 





It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided, and reversed, and that 
there be judgment for the defendant, as in a 
a case of non-suit, and that the plaintiffs and 
appellee pay costs in both courts. 


Meriam and Workman for plaintiffs, Morse 
for defendant. 


aeeeilporee mn 


BREEDLOVE & AL. vs. TURNER. 


Appeat from the court of the first district. Relpery ta 


part of a statute 
Porter, J.* The plaintiffs allege that they pes Ne = 


employed the defendant, an attorney and coun- poe Wythe 


° ous, the latter is 
sellor at law,tocommence a suit by attachment, 1° vei 


against Thos. H. Fletcher, a citizen of Ten- (yo |, Bu» , if 


nesse, on a claim arising from his endorsement pe ang - 


of a protested bill of exchange, drawn by C. np he 


Stump, of Nashville, on Stump, Eastland & ae 
the doubt. 

* By an act of the legislature, the judges were directed to give The decision 
of the supreme 





‘seriatim, separate and distinct opinions, 
Vow. m™. 45 
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y ote om Cox, New-Orleans, for $8200, for which sum, 


em together with the interest and damages, 


&. — amounting in the whole to $10,500, he, . 


Tonnes. Fletcher was indebted to them. That fora 


court are evi- reasonable fee and reward, by them to be paid, 


d f h . . 
thelawis. the defendant agreed to conduct said suit 


It is bound to 


solve doubtful Skilfully, faithfully and diligently. But that, 


questions of law 





and cannot refer NOt regarding his previous argreement, he had _ 


them to the le- 


gislature. unfaithfully and negligently, commenced it’ 


A ttorney .° #7 24% ; . : 
and counsellor in the parish court, of the parish of New- 


at law is lia- 


ble to his client Orleans, which had not authority to take cog- 


rast tan, nizance of the same; when he ought to have 
+e mele brought it in the district court, for the first ju- 
7 “ot, irdicial district, which had jurisdiction of the 
ors ga matters and things thereunto appertaining; 
— serteomgae ** that the cause of ‘action, on said bill of ex- 
not evidence, a. Change, arose out of the limits of New-Orleans; 
rect eaten that the supreme court of this state had de- 
mee proper cided long before the commencing of the suit, 
shieety aoe pe- that the parish court had no jurisdiction of 
sumption is, not 


that the attor- SUCh cases, and that the defendant had due ° 


cece tober ins notice thereof. 7 

nd sa They further aver, that by reason ofthe un- 
skilfulness, mismanagement, and gross neglect 
of said Turner, they have lost their lien on the 
property attached, and with it the debt afore- 


said; have been obliged to stop payment, 


on algae 











on 








OF THE STATE OF LOUISIANA. 


Martin, 69. 

The defendant, in his answer, denied all 
these allegations; the plaintiffs produced \in 
evidence, the record in the case of Breedlove 
& Bradford vs. Fletcher, the case of ‘Delile vs. 
Gaines, decided in the supreme court, March, 
1817.. That of Dunwoodie vs. Johnson, and 
Smith vs. Flower, both decided in the same 
court, in January term, 1819. 

A witness, Lessassier, who proved, that in 
case the plaintiffs had recovered, he had mo- 
nies of M‘Neil, Fisk & Rutherford, to meet the 
judgment: that he believed Fletcher, the en- 
dorser of the note, is now insolvent; he also 
detailed conversations as to different compro- 
mises, or offers of arrangement made to the 


plaintiffs after the commencement of the suit, - 


one of which was rejected, because the dama- 
ges would not be allowed, and the other, be- 
cause thé paper offered in discharge of the 
protested bil, was regarded by the plaintiffs 
as too difficult of collection. 

N. Chamberlain, a witness for plaintiff. also 
deposed, that Fletcher was insolvent, and on 





B55 
and have suffered damage ‘to the amount of Eastin’ District, 
twenty thousand dollars, for which sumthey wr-w 


pray judgment. Breedlove & al. vs. Fletcher, 8 “ a 


March, 1821. 


Torner. 





356 


East’n District. 
March, 1821. 
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cross-examination, assigned very satisfactory 


w~~w reasons for the assertion. 


BREEDLOVE 


& au. 


The: plaintiffs also offered to prove the ins 


Teanze. Solvency of the drawers and drawees of the 


bill. But the court refused to admit the evi- 
dence: a bill of exceptions was taken to this 
opinion. 

An extract from the minutes of the supreme 
court, attesting the admission of the defendant, 
as an attorney and counsellor at law, closed 
the evidence on the part of the plaintiffs. 


On that of the defendant, records of seventy- 
seven cases brought in the parish court, were — 
introduced for the purpose of shewing that it 
was customary to institute suits in that court, 
on contracts originating out of the parish, since 
the decision in the suit of Delille vs. Gaines. 

It was admitted, that judge Derbigny dis- 
sented from the opinion delivered by the | 
supreme court, in the case of Breedlove & 

Bradford vs. Fletcher. 

The letter from the plaintiffs to the defen- 
dant, employing him as attorney, to bring suit 
against Fletcher, and have his property at- 
tached, was also produced. It was dated on 
Saturday evening, and requested that every 


thing might be prepared by Monday morning. 
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To rebut the presumption arising from the =sst’s District 


practice of bringing suits in the parish court, 
the plaintiffs examined Isaac F. Preston, Al- 
fred Hennen, and Levi Pierce, attornies, prac- 
tising in the courts of this city. 

The two first named gentlemen severally 
declared, that from the time the decision of the 
supreme court, in the case of Delile vs. Gaines, 
came to their knowledge, #€jihad consi- 
dered the parish court not to’have jurisdic- 
tion in cases originating out of the parish. 
L. Pierce stated, that his opinion, as to the ju- 
risdiction which he had before doubted, was 
fixed by the decision in the case of Dunwoodie 
vs. Johnson. 

The cause on this evidence was submitted 
toa special jury, who found for the defendant. 

The novelty of the present action, the large 
amount involved in its decision, and the cir- 
cumstance that the judgment, which has to be 
pronounced, must eventuate in a total loss to 

.the party cast, has given to this case a degree 
of interest which rarely occurs from the dis- 
cussion of mere legal rights. 

1. Various grounds of defence have been 
taken; the first is, that the decisions of the su- 

preme court, in the cases of Delille vs. Gaines, 
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were wrong; that notwithstanding the opinions — 
pronounced then, the defendant ‘had a right 
to disregard them, and bring his action in the 
parish court of the parish of New-Orleans; 
and that there was error hére in dismissing 
this case, for want of jurisdiction in that court, 
_ 2. That lawyers practising in this state are 
not under afifObligation to notice the opinions 
which this eétrt may pronounce, and thata 
difference of opinion between the court and 
the advocate, cannot make the latter respon- 
sible in damages. 

3. That, if the jurisdiction of the parish — 
court was doubtful, this tribunal had no 
authority to decide the question, but should 
have referred it to the legislature, such being 
the practice in Spain. 

4. That thelaw cited by the plaintiffs, asto 
fault and negligence, applies only to attor- 
nies; and that gentlemen at our bar, practising 
both as counsellors and attornies, are not 


responsible in the latter capacity, because 
they act under the advice of themselves as 
counsellors, and they are not responsible as 
counséllors for errors of judgment, in giving - 
that advice. 
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5. That the defendant can only be made ee 


responsible for fault or negligence; that there ~~~ 
-was.no fault, because that implies an,aebof ~ &a. 
the will, an intention to;do wrong, of whichit Tozwxs, 
is not pretended, the défendant can‘be accus- 


ed: and that there was no negligence, because 






























that consists not in doing a thing incorrectly, 
but in failing to do it at all. 

6. That at most, the defendant: only com- 
mitted an error of judgment, for which he is 
not responsible. That, in that error he was 
supported by the opinion and. practice of 
many of his brethren, as the evidence proves, 
that a learned and able judge, then on the 





supreme bench, dissented from the decision ‘ 
in the cause of Breedlove & Bradford vs. Fletcher. 
And lastly, that the plaintiffs: have not pro- 
duced legal evidence that the:cause of action, 
in the case of Breedlove & Bradford vs. Fletcher, 
arose out of the parish of New-Orleans. . 
These points have been all urged with 
equal confidence and earfestness, by gentle- 
men of great eminence in their profession, and 
although an examination of each and every 
one of them, is perhaps not necessary, in the 
opinion which I have formed on the whole 
ease ; yet, as silence might be deemed an ac- 
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quiescence in doctrines, some of which we 
regard as novel and dangerous, I have cop. 
sidered, that I would be wanting in my duty, . 


if I suffered them to pass by without express- 


ing my unhesitating dissent to them. First, 
as to the correctness of the decision of this 
court, in the case of Breedlove & Bradford vs, 
Fletcher, 8 Martin, 69. 

In ordinary cases, I should deem it unne- 
cessary, after a subject has been so frequently 
agitated, and so often pronounced on, to say 
any thing more than refer to the decisions 
of this court, by which the law had been set- 
tled. But, as there has been a change in 
some of the members of this tribunal, since : 
the decision complained of, and as a contrary — 
doctrine has been urged with a zeal which 
excited attention, it has been thought proper 
to examine the question again, and with an 
anxiety to correct the error into which the 
court might have fallen, if we could be satis- 
fied it was one. 

Nothing new has been presented in argu 
ment on the point, or, indeed, different from 
what was urged by the defendant, when coun- 
sel for the plaintiffs. After all that was then 
said, I see no reason to question the opinion, 
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already pronounced on the subject. It is a mat- in 


ter of surprise, how an act, which, in defining W~ 
the jurisdiction of the parish court, used. these = 
words, “ concurrent with that of the court of Penaui. 
the first district, in all civil cases, originating in 

the said parish,” ever could be construed 

to mean cases “ originating out of that pa- 

rish.” The language of the act is surely very 

plain and intelligible, and stands not in need 

of interpretation. Being thus positive and 

clear, I do not perceive what aid can be 
derived, in the enquiry, from the act establish- 

ing the district court. Nor by what legal 
principle, a statute, which is explicit and im- 
perative in its provisions, is to be controled 





and explained by ambiguous expressions in 
another. Civil Code, 4, art. 17. 

The whole argument, indeed, resolves into 
this: That, because an erroneous construc- 
tion was, perhaps, put on the law establishing 
the district court, that the ‘same should be, 
therefore, extended to the parish. Admitting 
this to be the fact, I do not see the correct- 
ness of the reasoning. But I do not admit 
it, and I feel satisfied, that the jurisdiction 
of the district court was correctly expounded. 

It is a fact, familiar to all persons acquaint- 
Von ix. 46 
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ed with the formation of our present judiciary 
system, that the district courts, established 

by the act of 1813, were intended to take the : 
place of the superior court of the territorial 
government, each to exercise within their 
respective limits, the same powers, and have: 
the same jurisdiction that it enjoyed through. 
out the state. The intention of the legis. 
lature, on this head, has never been ques 
tioned. To have limited the authority of the 
court, as contended for by defendant, would 


~ have done violence to the will and intention 


of the law-maker, and in doing so, to have 
violated a cardinal rule in the construction 
of statutes. Civil Code, 4, art. 18. 

Again, if that construction had been adopt- 
ed, the court should have been led to the 
singular and most inconvenient result, that 
the legislature did not intend, and had, in 
fact, failed to provide any tribunal for the 
trial of causes which did not originate within 
the limits of each of our district courts. This 
would have been in opposition to another 
fundamental rule, that prohibits us from ex- 
pounding a statute in such a way, as to lead 
to absurd and inconvenient consequences. 

These reasons, I think, fully justify the uni- 
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versal understanding of the bar and the East's Distries. 


bench, through the state, for the last eight 
years, in the jurisdiction of the district courts. 
But do any of these reasons apply to the pa- 
rish court, so as to authorise a deviation from 
the positive expressionyof the law which 
creates it? Certainly not. On the contrary, 
the intention of the legislature (as well from 
the language used in defining its powers, as 
from the provision for the payment of the 
judge’s salary) was manifested, to make ita 
tribunal of limited jurisdiction ; and yet, if we 
adopted the construction oi the defendant's 
counsel, it would have unlimited jurisdiction. 
Because, they say, the words “jurisdiction, 
concurrent with the court of the first district, 
in all cases originating in the parish, must be 
understood, all cases that may be brought in 
that court.” ’ 

If the reasoning is not satisfactory, I may 
add to it, the key furnished to us of the inten- 
tion of the legislature, by the French part of 
those acts establishing the two courts. That 
which creates the district, gives it jurisdiction 
of all the civil actions, “ gui pourront se presen- 
ter,” that which defines the powers of the pa- 
rish, restrains them to all civil cases, « qe. 
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prendront naissance dans les limates de la dite pax 


\w~-~ roise; much was said, that according to the 


constitution, the English text was the law, — 
and that we must follow it. This is, no doubt, 
true; and whenever the expressions in the 
English and French parts of the act differ, 
the latter must yield, or in other words, be 
disregarded. But when the law, as written 
in the language of the constitution, 1s doubt- 
ful, surely the sense in which the members of 
our legislature, whd speak the French lan- 
guage, understood it, may be safely called to 
our assistance, to explain what is uncertain. 
They form a large and respectable portion of 
our legislature; frequently a majority of it 
Many of them speak well, and understand 
perfectly, both languages; and the sense in 
which such men pass a law, is certainly a va- 
luable means of ascertaining the understand- 
ing in which the whole body enact it; one 
which I do not feel myself at liberty to dis- 
regard. ' 

I conclude, therefore, that the parish court 
had not jurisdiction of cases arising out of the 
parish of New-Orleans, and that, therefore, . 
the first ground of defence fails. 

The next objection, that the lawyers prac- 
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tising in this state, are not under any neces- 
sity of noticing the judgments given by the 
supreme court, has, certainly, the merit of 
novelty, to justify an examination of its cor- 
rectness. 

In support of this position, a great deal of 
time was occupied in shewing, that the deci- 
sions were not law; that nothing could be 
properly called so, but those acts passed by 
that branch of our government, in whom the 
power of legislation is vested by the consti- 
tution. This is true, and we never before 
supposed that they were so considered. But 
as we are obliged, by our duty, to decide on 
every question that is brought before us, and, 
as many of these questions turn on ascertain- 
ing the true meaning of the law-maker, when 
the expressions used are ambiguous, whether 
that ambiguity be considered in relation to 
the language used in the act, or the applica- 
bility of the provision to particular cases; I 
had supposed it not doubted, that the deci- 
sions of this tribunal, were to be regarded as 
the interpretation of the legislative will; as 
an exposition of its meaning and intention, 
And that, until the legislative authority, by 
subsequent acts. chose to make different pro- 


East’n District, 
March, 1821. 


. & ar 


365 


« 


























SS aa A 
BREEDLOVE 


v3. 
TURNER. 





Bast’n District. 





CASES: IN THE SUPREME COURT: 


visions on the subject, that it is an acquiess« 


wr~-~ cence on their part, that the court fairly unv 
"derstood their meaning, and wisely and faith- 
Toner. fully expounded it. There is, also, a variety 


of questions presented for decision, where: 
positive law is silent, and where recourse 
must be had to legal analogies, to arrive at 
truth. Is not the decisions which this court 
makes, amid the frequent conflicting opinions 
of foreign jurists, to be received as determin- 
ing which doctrine is in force here? We 
are told not; that recourse must be had to 
the law itself; and that law is found where, 
in some obscure commentator, who lived, per- 
haps, some centuries ago, and who is quoted, 
triumphantly, as better evidence of what is a 
arule of action for the people ‘of Louisiana, 
than the decisions of men, who, whatever in 
other respects, be their abilities, have, at 
least, the advantage of using the knowledge 
and the learning that latter times has pro- 
duced—who enjoy the light of the age in 
which they live, and who have the aid of able 
counsel, discussing every subject on which 
they are called to pronounce an opinion. 
This, then, is the fair extent to which the 
authority of the decisions of this tribunal may 
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. . East’n District. 
be carried. They are evidence of what the -_ nh iene 


law is, under such circumstances, ashas been wr-w 
. <i , BREEDLOVE 
just stated, and as it is the duty of the court “g a1. 
to see that they are correct, and that they Tees. 
are uniform; so, also, is it important, that 

society should know, that we feel ourselves 


bound by them, unless we are clearly, and 




























beyond doubt, satisfied that they are contrary 
to law or the constitution, and that we never 
can consider it a proper discharge of duty, in 
any member of the bar, who pursues his pro- 
fession, with an avowed determination to dis- 
regard them. 

It isno answer to this reasoning, to say that 
the law is different from the decision of the 
court, for that is begging the question, and 
taking for granted, the very point which the 
court has otherwise decided. 

On this view of the subject, I need not exa- 
mine the difference between the authority to 
which decisions under our law are entitled, 
and those of the courts in England; many of 
the latter, as was truly stated, turn on the 
common law, many of them, however, grow 
out of the expressions used in their statutes, 
and are given in expounding them. Cases of 
the latter description are delivered under cir- 
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pronounces here, ‘and have, im that country, 
the same weight which I have just stated, 
the decisions of this tribunal should enjoy in 
this. 

Nor do I find, that the opinion or practice 
of other countries is different on this head, 
In France, where the science of jurisprudence 
has been carried to great perfection, the de- 
cisions of their courts of last resort, are re- : 
ferred to, by the most eminent writers on the ‘ 
laws of that country, by D’Aguesseau, by De 
nisart, by Merlin, by Paillet, by Duguien, by q 
Pothier, by the jurists who have published a” | 
late edition of the last mentioned authors — 
works. . e 

Since the enactment of the different codes _ 
under the reign of Napoleon, an immense 
number of the reports of the decisions of their ~ 
court of cassation, and other tribunals of . 
appeal, have been collected and published 
with the utmost care, see Jurisprudence, du 
Code Civil, 22 vols. Sirey, Recueil general des 
Lois et des Arrets, 16 vols., Journal des audiences 
de la Cour de cassation, 14 vols., by Denevers. 
If, as contended here, decisions - of : courts, 
under the civil law, were only evidence of 
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the Jaw between the parties litigating, why 
all this care in collecting and preserving 
them, and does not the simple fact of their 
publication, their rapid and extensive circu- 
lation, and the frequent reference to them, 
completely. answer all that we have heard 
on this subject ? | 
In Spain also, the decisions of their courts 
are quoted, to the same purpose, Febrero ad- 
dictonado, pa. 2, lib. 3, cap. 3, see. 2, n. 178, and 
3 many other passages in that author’s works. 
Nor is there any assumption of power in giy+ 
ing the decisions of this court the authority just 
’ spoken of. The tribunals of the last resort, in 
every state of the union, hold the same doc- 
irine, each in relation to their own judgments. 
They are acquiesced in, without objection, by 
the citizens of those states; men not unacquain- 
ted with their rights, or slow to perceive or 
check any usurpation of them. Congress ap- 
propriates annually, a sum of money, to en- 
sure a publication of the decisions of the 
supreme court of the federal government; 
and here in Louisiana, the representatives 


of the people have expressed the same sense 


ef their utility, by ordering the purchase of 
VoL. 13. 47 
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ecisions of this court, and directing their 


wr ~ distribution through the state. 


I confess, therefore, that I have been un- 
able to feel the force of what has been said 
in the argument of this cause, respecting 
the impropriety of considering the decisions 
of the court as any thing more than declar- 
ing the law between the parties. They, who 
in their zeal for their client, so eloquently 
urge this doctrine, would do well to reflect 
to what it leads. That its tendency is not to 
take power from this court, but to give it. 
That if we were under no obligation to fol. 
low that which we had decided ourselves, 
or what was declared law by our predeé 
cessors; wé would possess an authority dan- 
gerous to the citizen, and in the exercise 
of which, this tribunal would become at 
once feared and hated. 

I conclude, therefore, that the second 
ground of defence fails. _ 

The third ground of defence, which de- 
nies our right to decide in doubtful cases, 
and requires us to refer them to the legisla- 


ture, is easily disposed of. Under our con- 
stitution and law, we have no such authority, 
and, instead of referring doubtful cases, I 








=o 



































OF THE STATE OF LOUISIANA. 871 


think they are the very class of causes. that SMareh, 1821." 


it is most necessary we should decide. aad 
The fourth, which contends for) an exemp- ) * a 

tion from all liability, because the defendant ' - Topwee. 

acted both as attorney and counsellor,, is | 

equally untenable. Persons may increase ~; 

their responsibility by: acting in a two-fold HF 

capacity, but cannot diminish it. v 
The fifth point made is, that fault or negli- 

gence can alone charge the defendant;' that 

neither is proved here, as the first means! an 

intention to do wrong, and the second. a. total 


neglect to perform an act, not Mees it 





erroneously. 
By the Partida, 3, 5, 26, sec. 26, attorni& are (, 
made responsible for fraud and fault... If we 
construe the word fault, as insisted on by 
the defendant, it would be synonimous with 
fraud; for if the intention must combine with 
| the act in doing wrong, then the agent acts 
fraudulently. We presume, therefore, that 
something else is intended; but it is unneces- “) 
sary to decide that, as our statute, 1 Martin’s 
Dig. 528, has made attornies responsible for 
any neglect, by which their clients may suffer 
damage. 
I think, that neelect may exist as well in 
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the careless manner of doing an act, as in not 
doing it. This is the meaning attached to 
the word, by the best philologists. It is the 
ordinary sense in which it is understood by 
mankind. We evidence our neglect by not 
doing what we are required to execute. We 
exhibit the same quality when we do it with- 
out paying attention to the ordinary means 


- by which it can be correctly performed. 


This ground of defence also fails. © 

It is still, however, insisted, that the act 
complained of, was nothing more than a mere 
error of judgment, and we have given to this 
point as serious consideration as we are able 
to Bestow on any subject. 

From the moment the cause was opened 
in argument, we were all of opinion that at- 
tornies are not responsible for an error in 
judgment. 

But the doubt was, whether more had not 
been proved here. 

Whether, after. the repeated judgments of 
this court, on the subject of the jurisdiction 
of the parish court, there was a necessity for 
at all exercising the judgment in selecting a 


tribunal. 
That, admitting the decisions of this tribu- 
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nal to be neither law, or evidence of law, ee 


still, as they were evidence'of the opinion wv~y z 
: ° BREEDLOVE 
on this subject; of those who had to pro- = & a1. 
nounce on the cause; in the last resort. Tenwer. 
Whether it was ordinary diligence to bring 
an action in a court whose authority they 
had decided against, when there was an- 
other tribunal open, whose. jurisdiction was 
not disputed. 
Whether ordinary diligence might not have 
enabled the defendant to become acquainted 
with these decisions, and whether not know- 
‘ing them, was not ordinary neglect. | 
But these considerations have been out- 
weighed by reasons, which may be fairly urg- 
ed on behalf of the defendant. 
The decisions in the cases of Smith vs. 
Flower, and Dunwoodie vs. Johnson, 6 Martin, 
9 and 12, had not been published at the 
time the suit of Breedlove & Bradford vs. 
Fletcher, was commenced, and all that can | 
be required of any gentleman of the bar, | 
is, that he should make himself acquainted 
with the decisions after publication. 
-That in Delille vs. Gaines, it is true, had 
been printed long before the suit was brought; 
but the point, as it respects the jurisdiction, 
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the authority of the parish court, to take cog- 
nizance of the case, might be doubted. 

What was said in that case, it 1s evident, 
did not settle the question. It was not so 
considered. It appears not to have been 
noticed by many members of the bar; as it 
has been proved, that a number of gentlemen 
still continued to bring suits of a similar de- 
scription in that court.. 

If that decision be left out of view, the ju 
risdiction was doubtful, and one, regarding 
which, men might fairly differ in opinion. 
Nay, with that decision, and after this court 
had intimated in the case of Smith vs. Flower, 
the same view of the question, and in 
that of Dunwoodie vs. Johnson, expressly de- 
cided it; a learned judge, then on the beneh, 


_ dissented from the opinion of the majority, 


and held, that the defendant had properly 


brought the action. 


No man is supposed to know any branch of 
the law perfectly, particularly when called 
on to act at once, and without time for reflec- 
tion. The knowledge which we use the 
utmost industry to acquire, is often forgotten 


at the moment when most needed. The 
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science is a most extensive and difficult one. ©st’» District. 


Cases frequently occur, when learned men 
differ, after the greatest pains is taken to 
arrive at acorrect result. No one, therefore, 
would dare to pursue the profession, if he was 
held responsible for the consequences of a 
casual failure of his memory, or a mistaken 
course of reasoning. 


I do not wish to be understood to say, that ‘ 
cases may not arise, in which ignorance of the | 


common and plain principles of the law and 
practice in our courts, or negligence in not 


properly using the knowlege the party pos- 9 


sesses, will not make an attorney responsible. 
But here the parish court decided it had ju- 
risdiction. | 

A learned judge of this court, which is 
composed only of three individuals, held, that 
that opinion was right. 

Many members of the bar, and some of 
them gentlemen of much experience, pursued 
the same course. Under such circumstan- 
ces, to make the defendant pay damages for 
error, is carrying the doctrine of responsi- 
bility further than, we think, the law will au- 
thorise, or than justice demands. : 

But even admitting all this to be doubtful, 
still the plaintiffs must fail on 
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- Eastin District. The last point made the defect of evis 
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dence, to prove that the contract on which 
the defendant brought this suit, did originate. 
out of the limits of New-Orleans. 

This is the very gist of the action; and the 
petition accordingly contains an averment, | 
that the cause of action upon which the at- 
tachment was brought, did not originate withe. 
in the limits of the parish and city of New- 
Orleans, but at Nashville, in the state of Ten 
nessee. This is attempted to be proved by 
a record in the case of Breedlove & Brad 
ford vs. Fletcher, in which this court decided, 
that the parish court had not jurisdiction of 
the cause, because the indorsement on the 
bill of exchange was made at Nashville, in 
the state of Tennessee. 

It is a general principle of jurisprudence, 
that judgments are only evidence between 
the parties to the cause, or those who claim 
in the same right. 

“+ Seepe constitutum est res inter alios judicatas 
alts non prejudicare,” hb. 6, 3 de Re. jud. 

.“ Gutsada cosa es e derecha que el juyzto que 
fuere dado contra alguno, non enfesca a otra.” 
Part 3, tit. 22, ley 20. And in England the 
same doctrine is established. Phillips’ Evi- 
dence, 522. - 
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This is the general rule, and it is founded "ess, : 


on obvious principles of justice. 

There are cases which form an exception 
to it; these cases are well collected in a note 
to a’ treatise by Evans, on the authority of 
Res judicata, Evans’ Pother, vol. 2, 350. To 
them may be added, these decisions on deeds 
containing covenants of warranty and on bonds 
of indemnity, cited by the plaintiffs’ counsel. 

There is still-another exception, when the 
decree of the court is used, for the mere pur- 
pose of establishing the fact of such judg- 
ment having been given, or as the supreme 
court of the United States express it, where 
it is not introduced per, se, as binding on the 
the rights of other parties, but as a fact. in 
tracing title, or constituting a part of the mu- 
niments of an estate. ; 

The judgment introduced here is evidence, 
that in the case of Breedlove & Bradford vs. 
Fletcher, the supreme court decided, that the 
cause be dismissed for want of jurisdiction in 
the parish court... Because, that is a naked 
fact in itself, but that judgment is not evidence 
against third persons, of the truth of the facts, 
on which the court, in that case, came to that 
conclusion; as to them it is res inter alios acta, 
Vou. Ix. 48 
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ed these facts to be otherwise. 


The cases cited by the plaintiffs’ counsel, are 


on covenants of warranty, contained in deeds 
for land,*or on bonds of indemnity. They 
have been carefully examined. ‘They are 
decided as exceptions to the general rule: 
Now, as that rule is a most salutary one, it 
might be sufficient to say, that these excep- 
tions ought not to be increased, unless positive 
authority require it. But this:case is Gently 
distinguishable in principle. ° 

In these cited, the court holds, that the 
judgment given against the ‘party to be in- 
demnified, is évidence. against the party in- 
demnifying. But in no case is the doctrine 
pushed so far as to declare, that it is not only 
evidence against the party by whom the bond 
of indemnity, or deed ‘with covenant of war- 
ranty was given, but also, evidence that 


these deeds were made and executed by him, 
Let us assimilate the case of the present 
defendant to those cited. 


If the suit here, was brought on a writted 
engagement of the defendant’s, that he would 
warrant the success of the plaintiffs in their 
former suit against Breedlove & Bradford, 


ct and non constat, that they could not have prov- « 


"Moreh, 1021. 
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ihe judgment of the court would be merely 
evidence, that they did not succeed in the 
cause; not evidence that the defendant en- 
tered into the contract of warranty; that 
would have to be proved by the production 
of the contract itself. 

In this case, the allegation is negligence, 
which stands in place of the express contract 
just supposed. The judgment is no more evi- 
dence.of that fact,nor of the facts which would 
justify the accusation, than it would be that 
he entered into the bond of indemnity in the 
other case. 

In the caseof Green vs. New River Company, 
4 Term. Rep. 590; the court of king’s bench 
decided, that a verdict obtained in an action 
against a person for the negligence of his ser- 
vant, is evidence in a subsequent action by the 
master against the servant, of the amount re- 
covered, but not evidence of the negligence. 
The same principle is declared to be law, in 
the latest and best treatise we have on the 
rule of evidence. Phillips on Evidence, 229. 

The plaintiffs contend, that the admission of 
the record made it evidence to every purpose. 
The law is otherwise, when a paper is intro- 
duced, which is legal evidence of one fact, and. 
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" Bast'n Distriet. riot legal evidence of another, it can never be 


Mareh, 1821. ¥ | 
\e~-wm presumed that it. was read in evidence, to es- 


Buea tablish any thing, which, by law, could not be 
Tenwen. proved by it. This court has already decided 
this point, in the case of Lartigue vs. Baldwin, 
5 Martin, 496, nor is there any thing contain- 
_ed in the opinion. delivered in Durnford vs, 
Jackson, 8 Martin, 58, which at all shakes or 

affects that decision. 

Nor is there more weight in the objection, 
that if the defendant was not liable for sueing 
in a court which could not entertain the cause, 
he is responsible for negligence, in not giving 
proof that his case arose within the limits of 
the parish of New-Orleans. Because, the 
negligence, alleged in the petition, is for hav- 
ing brought a cause of a particular kind, in 
the parish court, and to that alone was the 
defendant bound: to direct his defence; be- 
cause, when proper evidence is not produced 
on the trial, the presumption is not that the 
lawyer neglected to offer, but that the client 
failed to furnish it. | 


It may, therefore, fairly be concluded, that 
there is not evidence before the court to jus- 
tify the allegation, that the cause of action on 
which the suit was originally brought, did 
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arise out of the parish of New-Orleans, and, East's District. 4 
a* , March, 1821. 

_of course, the plaintiffs are not entitled to ree wa~w 

cover in the present action. . ne 

The judgment of the district court. ought 7 on 


therefore to be affirmed with costs. 















Martin, J. I concur in this opinion for the 
reasons adduced. 


Martuews, J. 1 concur likewise. j 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Livermore and Duncan for plaintiffs, Mazu- 
reau and Livingston for defendant. 


ee ee 


LABARRE vs. FRY’S BAIL. 


Appear from the court of the first district. In 2-4. 
by motion 


. inst the bai 
Porter, J. In a suit commenced by the pre- Myra rama 


sent plaintiff, against the commercial house of the fen ta 
J. &P. Fry. Jacob Fry was arrested, and the“ "’*""*" 
present defendant, Durnford, became his bail. 

Judgment was obtained on the original suit, 
for the sum of $2024 40 cts., with interest and 
costs, on which a fiert facias was issued, and 


returned by the sheriff, “ no property found.” 
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East'o' District. A camias ad satisfaciendum was next taken out, 


March, 1822. 


aad 
LaBaRRE 


and the defendant could not be found. 


The plaintiff proceeded to recover by mo. 


tion, of the defendant, the amount of thejudg. 


ment, interest and costs, recovered by himin _ 


the original action; and to the notice given by 
him to that effect, the defendant appeared 


and filed an answer, stating various objections _ 


to the recovery, denying that he ever becamé bail 


for the said Fry, as alleged, and praying, that | 


the fact be. enquired of by the country. 


When the motion was about to be heard, ‘ 


the defendant requested that a jury might be 
empannelled, agreeably to the prayer im his 


written answer. The court refused todo'so, — 


and a bill of exceptions has been taken to 
that opinion. | . 

To ascertain whether or not the decision 
of the judge was correct on this point, it is 
first necessary to examine, what is the real 
character of this proceeding against bail. 
The defendant insists, that it is in its nature 
an original action, and that he is entitled to 
the same privileges on the trial of it, as if suit 
had been commenced by petition. 

The position I take to be correct, and 
well founded. It has every feature of an ori- 
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ginal suit, except, that it is carried on by ie 
written notice of a motion, instead of the or- ~~-~w 
dinary petition. Proof is required of the ““™. 
obligation on which judgment is sought, in Saagtvae 3 
the same manner, as the common case of a- 
promissory note. Judgment is given for the 
first time on the proof, and an appeal lies 
from it to this court. | 

There is no doubt, but a party may be as 
seriously and fatally injured, by an incorrect 
conclusion on the facts which grow out of an 
application of the kind, as in any other case 
of civil suit that can be supposed. If an in- 
vestigation by a jury is important to the-citi- 
zen, in any Cause, it is necessary to him here, 
and nothing but positive law should induce, 
or could authorise any court in this state, to 
refuse either of the parties this privilege. 

That positive law does not, in my opinion, 
exist. The statute is silent in the manner 
how the facts shall be tried; there is no- 
thing in the act which denies the right of hav- 
ing such cases investigated by the country; 
and if this court should deny it, it would be 
tantamount to saying, that in this state a man 
























Hl could be deprived of the trial by jury, when- 






ever it pleased the opposite party to allege 
he had become bail for a third person. 
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East's District. “Independent of this reasoning, I consider 


March, 1821. 
wy 


LABARRE 
v8. 
Frv’s Bal. 


the principle, involved in this case, to have 
been already decided in that of Meeker’s ass, 
vs. Williamson’s ass.;-7 Martin, 314. . 


I am, therefore, of opinion, that the jt t 
ment of the district court be annulled, avoid. 
ed, and reversed, and that this- cause be re- 
manded, with direction to the judge to pro- 
ceed therein, and to allow the party a trial 
by jury, and that the plaintiff and appellee 
pay the costs of this appeal. : 


Martin, J. I concur‘in this opinion for the 
reasons adduced. | 


Matuews, J. I concur likewise. 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be annulled, avoided, and reversed, and the 
cause be remanded, with directions to the 
judge to proceed therein, and to allow to the 
defendant the benefit of a trial by jury, and 
that the plaintiff and appellee pay the costs 
of this appeal. . 


Workman for the plaintiff, Hennen for the 
defendant. 
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HERRIES vs. CANFIELD '$ Als East’n Die 


Apprat from the court of the first district. §Hzrams 
vs, 


, CanFigtp 
Porter, J. Gillespie, Scoles & Co. hav- ayes 


ing proposed entering into a contract ‘with Ifa personre- 
commending his 


the plaintiff, she alleges, that not having cone friend as tust- 
worthy, says the 


fidence in their ability to pay, she refused to - 
° a paid, an no 
credit them, unless they would give good and he will be res- 
ponsible, a ree 


sufficient security for the payment. That covery may be 
Canfield, Hill & Co., (the defendants and on bis friend’e 


note, posterior 


appellants) wrote her, that Gillespie, Scoles to the promise. 
The surety 


& Co. were in good credit, and’ would, no wishing to avail 
himself of the 


doubt, pay the debt when it should become plea of discus- 
due, and that they would be responsible for vars loge 
the said debt, if it was not so paid. That Gil- 
lespie, Scoles & Co. acknowledged the said 
debt of $501 50 cents, to be due by a certain 
promissory note; that they have not paid it, 
and that the defendants, by their promise, 
are bound so to do. 
The answer admitted, that the letter, al- 
luded to in the petition, had been written, but 
denied all the other allegations therein con- 
tained. It also contained the plea, that dis- 
cussion must be had of the property of the 
principal debtors, before further proceedings 
could be had against them as surety. 
Vou. ix. 49 
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East’n District. The evidence in the cause, consisted of a 
March, 1821. a ? 
~~~ letter of the defendants to plaintiff, in the fol- 


HERRIES 
vs. 
CanFIELD 
& au 


lowing words: 
 New-Orleans, June 12, 1819, 
« We state to Mrs. Herries, that we are sell- 
« ing goods to Messrs. Gillespie, Scoles & Co, 
«“ on a credit, without endorsers, and that we 


_ % believe them safe and good, and have no he- 





+ sitation in saying, that the debt will be paid 
“as soon as due; but if they should not, we 
« will be responsible. 

(Signed) “ Canriecp & Hitt.” 


The note of Gillespie, Scoles' & Co. viz. 

“On or before the Ist day of February, 
“ 1820, we promise to pay Mrs. T. J. Herries, 
“ the sum of five hundred and one dollars fifty 
“ cents, good and lawful money of the United 
«“ States, for value received. 

(Signed) “ Gitespiz, Scores & Co.” 
« New-Orleans, June 14, 1819.” 


And the evidence of a single witness, whe 
proved the execution of the note, and that 
Gillespie, Scoles & Co., lived in St. Francis- 
ville, at the time the note was given, that they 
kept a store there, but does not know whether 
they still continue so to do, and that they were 
considered in good circumstances. 
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There was, also, a protest of a notary-pub- 
lic, made on the 9th of February, 1819, shew- 
ing a demand on the makers for payment and 
refusal by them. 

By the plaintiff it is insisted, that this is an 
original contract on the part of the defendants, 
and that they are bound zn soldo, with the 
principal debtors. 

It is urged on the other side, that if at all 
liable, they are nothing but sureties. That 
recovery cannot be had against them, because 
it has not been shewn, that the debt on which 
the suit is brought, is that for which they en- 
gaged to be responsible; and that the prin- 
cipal debtors have property sufficient to pay 
this note, and that it should be previously 
discussed. 

This is not an obligation in soldo, but an 
ordinary contract of suretyship; the former 
is never presumed, Civil Code, 178, art. 102, 
and this letter does not express it. 

It is, however urged, that there is not evi- 
dence, that this is the same debt which the 
defendants contracted to become surety for, 
and this, in truth, is the only question which 
presents any difficulty in the cause. 

The letterof the defendants, dated the 12th 
of June, states, that they are selling goods to. 
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Gillespie, Scoles & Co., on a credit; that they 
have no hesitation in saying to Mrs. Herries, 
the debt will be paid, but if it is not, they, © 
the defendants, will be responsible. The 
note of Gillespie, Scoles & Co., to the plain- 
tiff, shews a debt contracted two days after 
the date of this letter. 

The promise of guarantee given by the de- 
fendants, was of the debt which Gillespie, 
Scoles & Co., were to contract, the note 
shews a debt contracted with the person to 
whom the letter was directed. This, I think 
sufficient. If the promise had been to pay 
for what goods they might purchase—shew- 
ing that goods were sold to them, imme- 
diately afterwards, is all the proof that the 
law would have required, or, perhaps, that 
the nature of the case is susceptible of. Here, 
the promise is to pay a debt, and a debt is 
shewn to be contracted. The cases, in my 
mind, cannot be distinguished. 

Obliged to decide on questions of fact, as 
well as law, we cannot exact, and if we did, 
we could not, in all cases, obtain positive and 
direct proof of every fact which is litigated 
before us. We must, therefore, draw fair and 
reasonable inferences from the testimony 
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presented ; and, applying that rule to the evi- Pastn Diswict 























safinies "March, 1821. 
dence given in this cause, my mind is satis- ~~~ 
H 
fied, that this is the debt for which the defen- . —. 
dants promised to be responsible. “ta 


‘The plea of discussion is not maintained 
by the proof. It is not sufficient to allege 
that there is property; there must be evi- 
dence establishing its existence. The witness, 
examined to this point, goes no further than 
to swear, that he believes Gillespie, Scoles 
& Co. live in St. Francisville; that they once 
kept a store there, but does not know whether 
they still continue to do so. This is not 
pointing out property for discussion, in the 
language of the Civil Code, 430, art.9. 6 Mar- 
tin, 560, Delazerry vs. Blanque’s syndics. It is 
not even proving that the defendants had any 
property in the state. 

On the whole, I am of opinion, that the judg- 
ment of the district court be affirmed with costs. 


Martin, J. concurred. 
Maruews, J. I am of the same opinion. 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be affirmed with costs. 





Smath for plaintiff, Hoffman for defendants. 


/ 
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East'n District. CLAVIER vs. HIS CREDITORS. . 
March, 1821. 
Cuven APPEAL from the court of the parish and city 
umicunserons of New-Orleans. 


Three fourths cae ° 
PB cmtinin sia Porter, J. The petitioner Clavier prayed 


in number and q respite might be granted him by his credi- 


amount, must 


eters ite tors, and that the period of two and three 
>. years should be allowed him, to discharge 
the dehts which he owed. 

On this petition the parish judge granted 
an order, that the creditors should assemble 
at the office of a notary public, to deliberate 
on the affairs of the petitioner. 

This meeting took place on the 31st of Au 
gust, at which appeared six creditors, four 
of whom consented that a respite should be 
accorded, and the other two refused. 

The parish judge homologated their pro- 
ceedings, and an appeal has been taken 
by one of the creditors from this judgment, 

‘who now assigns for error, that three-fourths 
of the creditors in number and amount, have 
not assented.to the prayer of the petitioner. 

The process verbal of the proceedings, 


shew that there was not three-fourths of the 


creditors in number and amount; the objec- 
tion is therefore fatal, as the law requires 
both. Civil Code, 438, art. 3. 
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Iam, therefore, of opinion, that the judgment perigee 


of the parish court, homologating the proceed- w>-~ 
ings had before the notary, be annulled, avoid- = 
' HIS CREDITORS 


| ed and reversed, and that the petitioning debt- 
or, pay the costs of this appeal, and those occa- 
| sioned by this application in the court below. 



















Marti, J. concurred. 


Martuews, J. I concur with the opinion pro- ' 
nounced. F 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the parish court, 
be annulled, avoided, and reversed, and that 
the petitioning debtor pay costs in both courts. 


Seghers for the plaintiff, Davesac for the de- 
fendants. 


ee ee 


HALL vs. FARROW’S BAIL. 


Appeat from the court of the first district. Proceedings a- 
gainst bail need 


" not pursue the 
Porter, J. The defendant having become form of a new 


action. 


bail for Farrow, in the suit of Hall vs. Farrow, Notice by the 
attorney is good 





and the fi. fa. and ca. sa., which were issued on 
the judgment rendered in that case, being re- 
turned on the one, that “no property,” and on 
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the other, that the person of the debtor could 
not be found ;—the plaintiff in the original suit, 
proceeded to. enforce the recovery from the 
defendant, and for that purpose, gave'notice 
by his attorney, that he would move the dis- 
trict court, before which the cause was tried 
in the first instance; to give judgment against 
him as bail, the condition of the bail bond 
being broken. 

This notice was served on the defendant, 


_ and the court below gave judgment against 


him for the amount recovered in the suit of 
Hall vs. Farrow, with interest, the costs in that 
suit, and the costs of the motion. From that 
judgment the defendant has appealed, and 
now insists that it should be reversed, for the 
following reasons : | 

That the proceedings opa bail bond par- 
take of the nature of a new action, and should 
pursue its form. 3 

That notice should be given by the plaintiff 
himself, and not by his attorney. 

And that the notice served on him, has not 
sufficient certainty. ‘ - 

I do not think these objections solid. 


It is true, the proceedings on a bail bond 
partake of the nature of a new action; but 
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it does not follow, that the fim of proceedi 
should be the same in both cases. 


The act of the legislature; 1 Martin's Dieest 
484; which prescribes the practice,directs that 
«the court shall, on motion, give judgment 
thereon, against the security, for the amount 
of any judgment, or decree rendered against 
the defendant, he the said security, having ten 
days previous notice, in writing, of stch in- 
tended motion.” 


Fen, days notice of a motion in court, which the. 


act here prescribes, is certainly something 
quite different from filing a petition, as in an or- 
dinafy case. And itis enough, that a party,in 


matters of form; pursues the very letter of the 


law. 


& 


East’n 





Or wy 
Haru 


vs. 
Farrow’s | 
BAIIn 


The signature of the attorney to the notice, ~ 


was in my opinion, as good as that of ‘the 
plaintiff himself. The right of moving against 
bail given by the act of the legislature, is the 
same thing in effect, as commencing a new 
suit, though the form is different; and I am 
unable to distinguish between the authority of 
an attorney, to bign a petition, and do that 
which is objected to here. 

There was sufficient certainty in the notice. 
It informed the defendant of the judgment 
VoL. im. 50 





Distriet. 
March, 1821. 
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Baste Dien against the principal, its amount, the interest — 
ww on it, &c., that a fi. fa and ca. sa. had bothig. 


mm sued without efféct, and that by reason there. _ 
ram of, the condition of his bond; a& bail, was bio. 
ken. This was all that was material for himto _ 

know, and enough to put hiin on his defence; — 


I am therefore of opinion, that the judgment 
of the district court be affirmed with costs. 


Martin, J. I concur in this opmion for the : 
reasons adduced. 


Maruews, J. SodoL : 

" It's therefore ordered, adjudged, and des _ 

ereed, that the judgment be affirmed with costs. © 

* Pierce for plaintiff, Smith for defendant.. 

SERE vs. ARMITAGE & AL. 

Aj inal and Appean from the court of the mstiiah and : 


constable, who 


proceed in acase city of New-Orleans. 
after a prohibi- 


snwhoaidsthe PORTER, J. The petition alleges, that the 


espase’s. defendants abused, ill-treated, assaulted, and | 


A void 
thority will not falsely imprisoned the plaintiff, to his damage, 


ng Mali A two thousand dollars. 


der paoee The defendants plead separately. 





























__ Ampitage denying generally, the allegations Meso Denia 
gemained in the petition, and Hayne’sadding wow 
ip the same defence, the further special'imat  “St* 
és, that what he .didin the premises wes “fan” 
done by him as constable, in virtue, ofa degad ir mere are 
writ.of capias ad. satisfaciendum, jissiaed by Sema dens, and they 
uel’ Brownjohn, justice of the peace of »the y digene 
4 ; upper banlieu, of the city of New-Orleans. tied sect . 
: The testimony taken established the fact tial jpiatieon ( 
oe of the arrest; and-that Armitage wassaetively to be-given a. 4 
assisting the officer, Henry. } Ser cures 
The defendants offered in.evidence, @n €X- enue 
; ecution issued by the justice of the peace, 
a Bréwnjohn, dated 10th of July, 1819, directed 
| to Henry, or any other constable, ordering 
that Seré be taken and committed ‘te prison, 
until the judgment, in the.case of Armetage vs. 
Seré, was satisfied by him. Also, another ca- 
pias ad satisfactendum, issued by the same justice 
to the same officer, dated 21st.of July, 1819, 
directing him te seize and commit Seré to 
prison. Qn this last executign, there is a 
return ofthe constable, “ recewed the svithin, 
in full, 22d of July, 1819.” 7 
Brownjohn was admitted to be a justice of 
the peace, duly commissioned for the upper 


banlieu, of the city.of New-Orleans. 


' S & 





a a | 
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ion Lhe plaintiff produced in evidence, a re- 
~~ cord from the district court, shewing, that on. 

— the 30th day of June, 1819, he had obtain. 
Ate as. ed from that court, a prohibition, enjoining 
the said S. Brownjohn, and his constables), 
from any further proceedings in this case, 
The order granting this prohibition, was‘not 
rescinded or discharged, until the 21st of 
July following. | 

The cause was submitted to a jury, who 
found for the plaintiffs, damages $500. There 
was judgment accordingly, and from it this 
appeal has been taken. | 

It appearing, by evidence, that the ex€cu- 
tion under which this officer acted, was ° 
issued after a prohibition had gone to the’. 
magistrate and constables, inhibiting all fur- | 
ther proceedings in this case, I am of opinion, 
that the magistrate and his officers who dis- 
obeyed it, were trespassers. Jacob’s Law 
Dict. vol. 5, p. 318. .3 Black. Com. 112, 113. 
Under this view ,of the subject, it becomes | 
unnecessary to examine the questiOn raised, 
as to the jurisdiction of the justice of the 
peace, and it only remains to consider, 





If Armitage, to whom the prohibition did 
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* not issue,"can be made responsible to the cote 
” same extent as the officer. i Pw 
: : . ’ — SERE 
‘ if the verdict ‘assessing damages jointly, me, 
ARMITAGE. 
S when the parties plead — vitiates # an, 
the proceedings. 






” On the first point, as Armitage had not any 


authority to assist in the execution of the 

Writ, except in aiding the officer to whom'it 

was directed, he cannot claim exemption from 

liability to a greater extent than that officer - 
can; it would justify all kinds of excesses, 

were it held, that a party could be protected 

in the commission of an injury, by‘setting up 

the authority of another who had no right to 

give it. 

As to:the irregularity of the veudint, I un- 
derstand the law to be; that the defendants 
having plead separately, might, if they had 
judged it advaritageous, had their cause tried 
separately, 4 Mass. 419. 1 John. 290. “11 
Coke, 5. But having ‘submitted, without ob-. 
jection, to let the jury pass on them together, 
and taken thetr change of a verdict in that way, 
it is now too late for either of them to in- 







ee 

















sist that the case should be examined over 









again. 
On looking into the evidence, I cannot see 
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Possession is 
prima facie evi- 
dence of proper- 
ty, in a bank 
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any thing which would justify an interference 1 
with the verdict. Cases. of tort, where da — 


mages are assessed, fall peculiarly within the 


province of a jury, and courts should never — 
disturb their finding, unless a very strongwease § 


of injustice is clearly made out. . 


I am therefore of opinion, that the- jndg, 
ment of the parish court be affirmed with coste 


M: ARTIN, J. concurred. 


Misrcewe, J. I am of thé same opinion. 


lt is Aheeafone ordered, adjudged, and de. . 
creed, that the judgment be affirmed with costs. : 
Denis for thé plaintiff, Preston for the de. | 


fendants. 


—~—— 
LOUISIANA BANK vs. BANK UNITED STATES. 


Appeat from the court of the first district. 


Porter, J. The bank of Louisiana sued that _ 


of the United States, on a post note, for $1000, 
payable to Harman, cashier of the Louisiana 
bank, and endorsed by him in blank. 

The answer states, that one John W. 
Handley, had alleged, that the note on which 
the suit was brought, had been lost to him by 
a late robbery of the mail, and that he had 
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eautioned the defnidenta not to pay it to any East’n ae 


other person but him. 
They further plead, that the question of 


property in the note, is now at issue, in the Bane U.S 
suit.of Handley vs. the Loussiana bank. 


By consent, the evidence taken in that case 
has been made part of the record in this, and 
considered as testimony in this cause. 

It shews clearly the loss of the note, and 
that it was the property of Handley at the 
time it was taken out of the mail. But it is 
not so satisfactory, as to the time when it 
came into the possession of the Louisiana 
bank; and the cenelusions «which may be 
drawn from it, have been much controverted 
and debated in the argument. 

There is one thing, however-certain, that 
it does not prove, that the Louisiana bank re- 
ceived the note in question, in bad faith, and 
with a knowledge that it was stolen; and this 
proof, I think, is essential to enable the defén- 
dants to succeed in the defence they have set 
up. ; , 
The law stated in the. latest and most es- 
teemed work, on bills of excharige, makes it 
the duty of the holder of a note, other than a 
bank note, payable to bearer, to prove that 
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he came by it bona fide and for a valuable con- 
sideration, Chitty on Bills, 87. 

But in respect to bank notes, a different 
system has been established, and it is held, 
that the person in possession of a security of . 
that description, is not under the necessity of 
preving, in the first instance, how he acquired 
it. But that it behoves he who objects to 
the payment, to establish the facts on which 
that payment is refused. Chitty on Bills, 393. 
13 East. 130. 2-Campb.. sec. 5, also note to 13 
East, 130. - 

The rule contained in these decisions, al- 
though not positive law here, is one which I 
consider equitable and just, and useful in its 
application, in a country where bank notes 
form so large a part of the circulating medium. 

For these reasons, and for those contained, 
in the opinion of the presiding judge of the 


_ court, which I have read, and in which I con- 


cur, I am of opinion that the judgment of the 
district court be affirmed with costs. 


Martin, J. We would look in vain, in the 


laws of Spain, for the principles that are to di- 
rect us in the transfer of bank paper. Great 
Britain and the United States are, perhaps, 
the only countries in which it forms the great- 
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est part of the circulating medium, and in East’n District. 


which questions, like that now under consi- 
deration, present themselves. 

Since the establishment of banks in Loui- 
siafia, their notes have circulated like. the 
specie which they represent, as generally and 
freely as in Great Britain and the United 
States ; and this has insensibly introduced so 
much of the laws, usage, or practice of those 
countries, as is necessary to regulate the mode 
in which the affairs of these institutions are 
tranSacted, and the circulation and transfer 
of their notes; perhaps, rendered obsolete, 
so much of our former laws as is absolutely 
inconsistent therewith. 

Hence, even if that part of the ordinance 
of Bilbao, which regulates blank endorse- 
ments, appeared to have been in force before 
the establishment of our banks as by far the 
greatest part of the paper discounted by 
them, is endorsed in blank; our courts would 
perhaps, readily recognise the property of a 
bank, in a note discounted by it, without the 
endorsement having been filled. 

I therefore think, that the district court did 
not err in giving judgment for the plaintiffs, 
although they did not shew from whom. 


VoL. 1x. 51 
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‘March, 1821. when, or in what manner they became pos 


we~rnw sessed of the note of the defendant bank. 

toma ‘The circulation of such paper would be very 

Baxx YU. s much obstructed indeed, if a bank, who re- 
ceives it, was bound to provide itself ith 
evidence of liaving fairly come by it. 


I think we ought to affirm the judgment. 


Matuews, J. This suit is prosecuted ona 
note of the bank of the United States, made 
payable to order, and endorsed in blank. 
The evidence in the case leaves no doubt of 
its having been stolen from the mail, on its 
way from Natchez to New-Orleans, and it is not 
shewn by the plaintiffs that they received it in 
good faith, and for a valuable consideration, 


= , 


If this be necessary in regard to bank notes, 
as it is perhaps in ordinary notes, or- bills 
payable to bearer, and may possibly be also 
to those endorsed in blank, the plaintiffs have 
not supported their case. 

But it is believed, that even admitting that 
the burden of proof, as to good faith, and 
consideration in ordinary commercial bills 
and notes, lies on the holder, an exception 


is adopted in law, in case of bank notes. 
The facility with which they pass from 
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hand to hand, the circumstance of their not 4s" District. 


being esteemed like bills, of exchange, as 
_mere securities of debt, but treated’as money 
in the ordinary course and transaction of 
business, by the general consent of mankind 
(as observed in the case of Miller vs. Rain, 
1 Burr. 457) shews, that they may, with pro- 
priety be placed on a footing, different in 
some respects, from that of ordinary bills and 
notes. Possession is prima facie evidence of 
property in them, and the holder is entitled 
to all the benefits resulting from a rightful own- 
ership, until the contrary be made apparent. 
Testing the judgment of the district court 
by these rules, and the evidence in the cause, 
Iam unable to discover any error in it. 


It is therefore ordered, adjudged, and de- 
creed, that it be affirmed with costs. 


Moreau for the plaintiffs, Duncan for the de-« 
fants. 


— 


BADNAL vs. MOORE & AL. 


Appeat from the court of the first district. 


ed are liable to 


Porter, J. The main, and indeed the only tess 


question to be decided in this cause, is the ‘rer, _be- 
fore notice to the 


effect of a deed of assignment and trust, made 4*=*- 
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by the principal debtors in Philadelphia, as 
against the rights of the attaching creditor. 





It has been settled, by a series of decisions, . | 


in this court, that there must be delivery of 
the thing sold, as well as a contract of sale, to 
enable the vendee to resist, with success, the 
claim of a creditor, who may levy an attach- 
ment on it; and that, whether the parties 
contracted out ofthis state or within its limits. 

The same principle must govern the ces- 
sion of a debt, as our statute provides, that 


the transferee is only possessed as it regards | 
third persons, after notice has been given to 


the debtor of the transfer having taken place.” 
Civ. Code, 368, art. 122. 
Applying this law to the case before the 


court, there is no evidence that the deb- | 


tor was notified anterior to the levying of the 
attachment of the transfer made in Pennsyl- 


vania; consequently, as to third persons, no 


transfer was made. 

This opinion being founded on the suppo- 
sition, that the deed of trust was regularly 
proved, and that the assignment was legal, 
according to the laws of Pennsylvania, it be- 
comes, of course, unnecessary to examine the 
bill of exceptions taken to the opinion of the 


court, refusing time to prove these facts. 
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Jam therefore of opinion, that the judgment ae 


of the district court be affirmed with costs. wow 
; BaDNAL 
vs. 
Martin, J. This case turns on a question aaa 
which cannot be distinguished from that in 
those of Durnford vs. Brooke’s syndics, 3 Mar- 
tin, 322. Norris vs. Mumford, 4. td. 20. Ram- 
say vs. Stephenson, 5 id. 23. Fiske vs. Chandler, 
7 id, 24, and others. Afterso many decisions, 
it is not worth our while to consider the ques- 
tion anew. 


I think the judgment must be affirmed. - 


Martuews, J. This case comes up upon two 
bills of exceptions, and an assignment of errors. 

The first bill is, to the opinion of the court, 
a quo, on its refusal, to grant a dedimus potes- 
tatine, to take testimony in Philadelphia, to 
substantiate the facts alleged by the claim- 
ants in three petitions. The second is, on 
the rejection of the notarial copy of a deed 
of trust, said to. have been executed by the 
defendants to the claimants, for purposes 
therein specified, and by which the debt due 
to the former, by the garnishee, was ceded to 
the latter. 
I am of opinion, that the district judge act- 
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East'n District. ed correctly in both instances. It must now — 


March, 1822, 
v~ be considered’a settled matter, that property, 


— although sold. by a debtor, is liable to attach. . 
ment for the benefit of his creditors, before 
tradition, or delivery, if it be within the ju- 
risdictional limits of the state, at the time of 
the sale, or other species of transfer. 

The sale or cession of credits, is strictly 
analagous to that of other property; and is 
not complete and effectual to. transfer abso- 
lutely the rights of the creditor, till the deb- — 
tor receives notice from the person to whom 
they are ceded, Pothier, Vente, n. 556. 2 

In the present case, it is not pretended _ 
that the garnishee had any notice of the deed 
of trust, on which the claimants rely; or had, 


va. 
Moors & au. 


in any manner, become responsible to them, 
at the time of levying the attachment and 
summoning him to answer. 

Nothing of the kind is alleged in the pe- 
tition of intervention, and from the date of the 
deed, (a copy of which is annexed) compared 
with the date of the attachment, it is almost 
impossible that notice could have reached 
the garnishee, supposing it to have been sent 
immediately from Philadelphia, when the con- 
tract was made between the defendants and 
claimants. 
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Allowing this contract to be bona fide be- ga 


tween the parties, and in accordance with ~~ 
. BapnaL 


the laws of Pennsylvania, without notice to 
the garnishees, it cannot benefit the claimants, 
and it would have been an unnecessary waste 
of time.and increase of expence to have 
granted the commission. — 

The counsel of the appellants. having ad- 
mitted in argument, that the notarial copy of 
the deed, unaccompanied by any other proof 
to support it, is not good evidence, it is need- 
less to examine the second bill of exceptions. 

The assignment of errors relates, princi- 
pally to the evidence in the cause, and the 
manner of taking it; a matter more properly 
the ‘subject of a bill of exceptions. 

The garnishee having, in his answer, ac- 
knowledged himself a debtor to the defend- 
ants, or, that he held funds belonging to them, 
I am not able to discover any error in the pro- 
ceedings or judgment of thé district court. 


It is therefore ordered, adjudged, and de- 
creed, that it be affirmed with costs. 
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‘March, 1821. LARCHE vs. JACKSON. 
° . 
Larcae Aprrat from the court of the parish and city 


Jackson. of New-Orleans. 

witdaaloces Hennen, for the plaintiff. The appellant 
title ina land instituted her suit against John Mitchell, to re- 

suit, is still i aa 
bound to pay Cover possession of seven and half inches of 
egal at at ground, front on Dorsiere lane, with the depth 
meer of 121 feet; part ofa lot of ground, 68 feet front, 
and 121 depth; which she alleges to be her 
property, and of which she avers that she 
has been in possession for twenty years. She 
also prays, that a brick wall, which has been 
placed on the said seven and half inches of 
land, by the said John Mitchell, may be, de- 
molished at his expence, and that he may pay 
her $500 for her damages. Mitchell answers, 
that by law, he is authorised to build a parti- 
tion wall on the plaintiff’s lot, to the extent of 
- seven and half inches, which he is about to do, 


for Alexander Jackson, the owner of the ad- 


joining lot. After the cause had been tried 
on these pleadings, and some months after 
the contestatio litis, A. Jackson was vouched by 
Mitchell to defend the suit. Jackson avers, 
first, that he is the proprietor of the said se- 
ven and half inches of ground—and if he is 
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not, still he is authorised to build a partition — District 


wall’on them. M. Larche answers A. Jaekson, 

and avers, that he is not the proprietor of the 

adjoining lot, nor of any part of it, and calls 
upon him to produce his titles, if any he has. 

The plaintiff, by the evidence, established 
satisfactorily to this court, on the appeal, 
brought heretofore by Mitchell, that she was 
in lawful possession of the seven and half in- 
ches of ground; and obtained a confirmation 
of the judgment, which gave her damages .a- 
gainst him for the trespass. 

The question for the decision of the court, 
on the present appeal, is, whether A. Jackson 
has.a right to build on the petitioner’s lot, or 
whether the wall must be demolished at his 
expence, and the petitioner be restored to 

_ the possession of the seven and half inches of 
ground ? 

The petitioner has proved, most conclusive- 
ly, by the survey, and by the different wit- 
nesses, that for many years she has been in 
possession of the seven and half inches of 
ground. This honorable court has already pro- 
nounced on this point, in the appeal brought 
by J. Mitchell, affirming the judgment of da- 
mages against him, for his trespass. She has 
Vou 1x. 52 





409 




























ew 

LaRcHE 
vs. 

Jackson. 


















Ce ae Ce ee wi a _— 


410 


CASES IN THE SUPREME COURT 


Eastin — also produced the title, under which she 
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claims. 

A.- Jackson, on the contrary, has produced: 
no title of any kind, though required so to dos 
nor does he prove any possession of the ad- 


joining lot. The petitioner in her ariswer to | 
the'claim set up by Jackson, avers, that heis » 


not the owner of the lot of ground, on which 
he has undertaken to build, nor ishe, under 


any circumstances, entitled to build on the 


seven and half inches of her lot. 


To entitle Jackson to the servitude of build- _ 
ing a partition wall of seven and half inches, 
on the lot of the petitioner, he must certainly - 


shew, that he is the proprietor of the adjoin- 


ing lot; particularly, as he is called upon to. 


produce his titles, and as it is averred, that he 
has none, and is not the proprietor of the 


adjoining lot. The Civil Code, 133, see. 1) 


clearly considers such servitude as due only to 
the proprietor of the adjoining lot, for none 
other can exercise such right. The wall is to 
become the common property of the adjoin- 
ing proprietors. A lessee, or usurper, cannot 
claim or exercise such right; if he should, the 
true owner may regain the possession, disa- 
vow the act, and throw down the wall, which 













a 


| 






OF THE STATE OF LOUISIANA, 


the adjoining proprietor considered as his 
joint property. Inthis.case, Jackson wishes 
to compel the petitioner to submit to this 
isk, when he produces no evidence what- 
soever to shew that he is owner of the lot. 
Before this honorable court will thus jeopar- 
dise the rights of individuals, it assuredly 
will require some evidence of title. The 
present judgment cannot prejudice the right- 
ful owner of the lot of ground which Jackson 
has usurped. His rights must remain un- 
touched ; and whenever he shall regain his 
lawful possession, he will be at liberty to de- 
molish the wall, which the usurper built on 


‘his lot, without his consent, Civil Code, 105, 


art. 12. 

Should it be said, that the petitioner has 
more ground inclosed in her lot than her title 
calls for, no argument could be deduced from 
it favourable to Jackson, even if he proved 
himself the owner of the adjoining lot, and 
that he had less than his title called for, it 
would be no reason to obtain from the. peti- 


tioner any part of the lot in her possession. | 


“ In agris ad mensuram datis, non sequitur argu- 
mentum, ut quod alius plus habet, si mthi desit, 
restituere vicinus cogatur, 3 Mulleri Prompt, 
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East’ District. 216, Fines, n.'7. So in the city of New-Orleans, 
the lots having 18 feet more than called for — 
by title, will not lose any part.of the 18 feet 
m favour of the adjvining lots. 2 Martin’s 
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Rep., Riviere vs. Spencer. . 

The pétitioner was in quiet possession of 
the74 inches of ground. Neither A. Jackson, © 
nor any one else, had a right to disturb her 
in that possession ; nor was she bound to give 
any reason for her possession. Possideo quia - 
possideo, would always be a sufficient answer 
to the claims of all the world, until a better 
title should be produced against her, Civil 
Code, 479, arts. 23,24. 5 Martin’s Rep. 662. 
6 Febrero, 105, n. 248. 3 Part. 2, 28. Hop- 
plus, 979. n. 1, in Insttt. 4, 15, 4. “Pothier Pro- 
priété, n. 307. 324. Domat, liv. 3, tit. 6, sec. 4, 
§1. Idem, 3, tit. 7, sec. 1, 915, 17. In this 
possession, the plaintiff was disturbed by J. 
Mitchell, by order of A. Jackson. Unless Jack- 
son can justify by some better title, than this 
act of violence, the plaintiff must be restored 
to her lost possession. 9 Merlin, 410, n. 3. 
Nay, if Jackson had any title, by his violent 
proceedings, he has lost it. | 

Part. 7,10, 1§ 10. Novis. Recop. lib. 11, 
34.12. 2 Sala, 286, n. 27,28. Villadiego, 
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431. And what is it that Jackson alleges 
his defence? Any title, sale, or possession? “~~ 


Nothing like it; not even a colour of title is 
pretended.. Without giving the least intima- 
tion of his intentions, either to the petitioner 
or. to her tenant in possession, Jackson and 
his agents, entered upon the lot of the peti- 
tioner, threw down her inclosures and build- 
ings, and placed the wall on her lot. Sup- 
posing Jackson had an indisputable right in 
law, to build his partition wall 74 inches on 
the lot of the petitioner, yet, assuredly, he 
had no right to take the administration of jus- 
tice in his own hands, without notice to his 
adversary. 

Supposing further, that Jackson had pro- 
duced title to shew his ownership of the ad- 
joining lot, has he any right to build this par- 
tition wall? The petitioner built first on her 
lot; she left an entry between her house and 
the adjoining lot, which would become useless 
to her, if diminished 71 inches.. The article 
of the Civil Code, 133, art. 23, on which 
Jackson relies, contemplates, that both lots 
should be vacant, or not built on, as well as 
that they should not be inclosed in walls. 
If either of the conditions be wanting, no such 
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3 ee servitude can be claimed. But had the legis- 


“~~ lature any authority to impose such servitude? 
Can the property of an individual be taken 
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from him for private purposes, without any 
previous compensation ?. If the legislature has 
authority to say, that 71 inches of my ground 


may be taken by my neighbour for his bene- © 


fit, there will be no security that I shall not 


lose the remainder. By the ancient laws of, — 


‘Louisiana, Fuero Real, liv. 3, tit. 4, chap. 5, no 
such servitude was admitted. Every indivi- 
dual was protected in the exclusive enjoy- 


ment of his soil. By the treaty of cession, 


art. 3, as well as by the constitution of the 
United States, amendments, art. 5, the right 
to private property is heldinviolable. Could 
a legislature then, constitutionally invade this 
right ? 

The form of the present action is objected 
to by the defendant, and he insists that it is 
neither a petitory nor a possessory action, 
but solely an action of trespass. Fortu- 
nately for us, we have no forms of actions; 
our statute requires us only to set forth our 
facts, and conclude with a prayer for relief, 
adapted to the case. The petitioner con- 
cludes with a prayer, that the wall erected 


apis 
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on her ground, may be demolished at the ex- ae 


pence of J. Mitchell; and in her answer to pote 
Jackson, that she may be maintained in her — w. 
possession. She-also prays, for all other and — 
further relief which the nature of the case 
may require. Under the pleadings, this hon- 
ourable court may order the wall to be de- 
molished, and the petitioner to be main- 
tained in the possession of the lot. 
We think she has shewn enough, to obtain 

‘such a decree from this honourable court, 

_ though the judge a-quo has pronounced 
nothing relative to this part of the petition. 

It is of great importance to the petitioner, 

to have a judgment which will finally put an 
end to the controversy with the defendant, 
so as to leave no room for other suits. This 
can be done in no other way than by supply 
ing what the judge a quo has omitted; that is, 
to pronounce on’the prayer to demolish the 
wall. If the defendant, Jackson, has shewn 
no title; as we contend, to build this wall on 
the petitioner’s lot, it must be demolished at 
his expence. If this honourable court shall, 
however, be of opinion, that the defendant, 
Jackson, had a right to build a partition wall, 
as he contends, then let it be declared a com- 
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mon wall, and let the petitioner have the be- 


nefit of it. 
In whatever way the court shall determine, 


this appeal has been correctly brought, and 
the defendant must pay the costs. i 


Livermore, for the defendant. The pe 


titioner states, that she is the owner of a lot” 


of ground in Dorsiere-lane, of sixty-eight feet 
front, by virtue of an act of sale, referred to; . 
that there was, and is,a large brick house on 
said lot, and that she has been in possession: 
of said lot for more than twenty years; that a 
large frame building on the adjoining lot, has 
been demolished, and that a brick building 
is about to be erected on the adjoining lot, 


by Alexander Jackson, who was then absent; _ 
and, that the undertaker, Mitchell, has en- — 


tered upon her lot, and cut down her gate, 
and certain out-buildings, and left her pro- 
perty exposed. That said Mitchell has 
placed the wall of Jackson’s building, about 
seven or eight inches on her lot, although 
commanded not to do so; that she built first 
on her lot, and when the adjoining lot was 


_ vacant, and left merely a sufficient entry, and 


that she is not satisfied with the wall. Where- 
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e. e . ° 9, . . 
fore she prays an injunction, and that Mit- re ae 


chell be cited, and for damages against him, 
and that the wall may be demolished. 

An injunction issued, Mitchell was cited, 
and he appeared and answered—1. Denying 
the trespass—2. Stating that he was em- 
ployed to build a house for Jackson, and that, 
supposing the seven inches to belong to the 
petitioner, he had a right to place half the 
wall on her land—3. A general denial of the 
allegations contained in the petition. 

Jackson was not cited ; but, upon his return, 
Mitchell prayed, that he might be made de- 
fendant, which was granted, and he appeared 
and anwered—1. That the allegations in the 
petition were untrue—2. Denying the title of 
the petitioner—3. Claiming the right to erect 
a partition wall, in case the seven inches 
should appear to belong to the petitioner. 

To this answer the petitioner replied, that 
her action was possessory, and did not put 
the right of property in issue—2. Denies 
Jackson’s title, and claims possession for 
twenty years. 

The court dissolved the injunction, and 
gave judgment for the petitioner, against Mit- 
chell, for five dollars, damages and costs, 
VoL. mx. 53 
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From this judgment, dissolving the injunction, 
the petitioner has appealed. 


The plaintiff’s counsel seems to find some 
difficulty in giving a name to her action; and 
from the course of his argument, and from the 
authorities adduced, it would seem to’ be 
doubtful in his mind, whether this be the 
action communi dividundo, or finium regundorum, 
or one of the interdicts, either uti possidetis, 
unde vi, de adipiscenda possesstone, or de recupe- 
randa possessione. In point of form, however, 
it is neither of these, but a common law ae- 
tion of trespass. She does not pray for any 
division of property, for any fixing of bounda- 
ries, nor that the possession may be adjudged 
to be hers. The petition alleges property in, 
and possession of a lot of sixty-eight feet, and 
that the defendant had entered upon the lot 
aforesaid, and cut down a gate and certain 
out-buildings thereon. This the defendant 
denies. He denies the trespass, and all the 
allegations in the petition. It was then in- 
cumbent upon the plaintiff, to prove her case, 
as she had stated it. Instead of which, her 
own evidence shews, that the alleged trespass 


was not committed upon the lot, which she 
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claimed as owner and possesssor, and that the 
wall complained of, does not approach within 
two feet of her land. Is not this a sufficient 
answer to her petition? And, upon this ap- 
pearing, could the defendant be required to 
produce a title? The possession, stated in 
her petition, is the same as that proved. It is 
a possession of the city-hotel, which is on the 
west end of her lot. Could she have been al- 
lowed to prove any different possession, or to 
have made out in evidence, a possession, or 
right of possession, of two feet of land not 
claimed in her petition? It is now pretended 


in argument, that a possession of one year, of 


the seven inches, part of the land on which 
the wall stands, has been shewn in evidence. 
If this has been shewn, and if the court should 
be of opinion that the plaintiff has given evi- 
dence of possession of seventy feet, instead of 
sixty-eight, the evidence then does not cor- 
respond with the allegations, and must be re- 
jected. 

But, I contend, that the plaintiff has proved 
no possession, different from her title. She 
has proved possession of the city-hotel, and 
the law presumes her to have possessed it 
according to her title. If she claims more, 
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she is bound to make out her claim by evi- 
dence. The burthen of proof is upon her, 
and she has not shewn possession beyond her 
boundary. It appears there was a gate, and 
a gate post formerly ; but it does not appear 
by whom the gate and gate post had been 
placed there, nor to whom they belonged, 
It seems, that when the gate was open, no 
part of it was on the plaintiff’s lot, and that, 
when shut, it enclosed a part of-her lot, and a 
part of the lot adjoining. 

It is however, contended, that in this action 
the burthen of proof is no more upon one party 
than the other, and for this the counsel cites, 
D. 10, 1,10, and Inst. 4, 15, 7. But this is 
not the interpretation which is put upon the 
texts cited. The interdicts uti possidetis, and 
unde vi, are indeed styled duplicca, but this only 
means that either party may sustain the cha- 
racter of plaintiff or defendant. But he is 
the plaintiff who brings the suit, D. 5, 1, 13, 
de jud.; see also the commentaries of Vinnius 
and Huberus, upon the section of the institutes 
above cited, Vinnius says “ Eum tamen actorts 
partes obtinere in his tnterdictis plerique censent, 
qui prior ad judicium provocavit, idque non tantum 
quoad litis ordinationem, sed etiam quoad litis defint- 
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reum absolvi.” The interdicts recuperande vel ~~ 
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adipiscende possessions, are always styled sim- iS aie 
ACKSON. 





OF THE STATE OF LOUISIANA. 


4 plicia, Cujac. obs. tb. 4, c. 11. 

: Another point made by the plaintiff is, that 
the defendant Mitchell has admitted the se- 
ven inches of land to belong to her. To this 





I object—1. That his admission cannot pre- 
judice Jackson—2. That the admission can- 
not extend beyond the allegations in the peti- 
tion, and that the allegations of title and pos- 
session are determined by the survey—3. 
That Mitchell must be presumed to have 
made the admission in ignorance of the rights 
of the real parties in controversy—4. That 
he has made these several defences, and may 
rely upon either to defeat the writ. If his 
several pleas are inconsistent, the plaintiff 
should have moved, that he make his elec- 
tion by which to abide. 

If, however, the court should be opinion, 
that the possession, or title of the parties to 
the ground in question, is put in issue upon 
this petition, and that the plaintiff has fully 
proved possession, still I think there can be 
no question as to the right of building a party 
wall, under the regulations prescribed by the 
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: so." Civil Code. This party wall need not be 
“eve eighteen inches in thickness. It cannot ex- 


ceed eighteen inches, and it is merely neces- 
sary that it should be sufficient. This suffi. 
ciency is fully proved by Pilie. It is con- 
tended, that, as the plaintiff had built a brick- 
house on the west end of her lot, and had 
there placed half the wall on Mr. Paulding’s 
lot, the person building afterwards on the lot 
adjoining her eastern boundary, shall not 
place half his wall on her lot, because she 
had built first.. The intention of the law is, 
however, that every lot may be divided by a 
party wall, and the only exception is, where 
the lot is surrounded with walls. 

The last point which I shall make, is upon 
the appeal. The petitioner calls this a pos- 
sessory action, and disclaims any intention of 
putting her title in issue. Certainly, if the 
action be petitory, she has not supported it; 
for the survey shews, the land not to be within 
her title, and she cannot claim title under a 
possession of ten or twenty years, because 
the possession would not be in good faith and 
with just title. We must then suppose it to 


be possessory, although she does not pray 
that the possession should be decreed to be 
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hers, nor that it should be acquired to her; 
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nor that it should be restored toher. But, www 


we will suppose the general prayer to be suf- 
ficient, and that the parish court had decreed 
upon the possession, which it has not. Still 
there could be no appeal, because the judg- 
ment is not final between the parties, and the 
enquiry is notof that nature, which the law 
considers irreparable. For the judgment 
upon an interdict, decides nothing more than 
which party shall be the plaintiff and which 
the defendant, in a petitory action. The ad- 
vantage of possession is merely, that the pos- 
sessor shall be presumed owner; but this 
presumption will yield before proof of title. 
Upon this point, the authorities are express 
and positive. Sala, hb. 3, tt. 11, n.11.  Sal- 
gado de reg. protect. p. 3, ¢. 12, n. 30, 34. Go- 
mez ad l. Tauri, 45, n. 194, and the reason is 
given by Gomez, “ quia talis sententia parit mo- 
dicum praejudiccum, cum de facili potest reparart 
in judicio proprietatis.” But in this case, the 
decree is merely a decree dissolving an in- 
junction, which is not final upon any thing, 
and from which no appeal lies. Young vs. 
Grundy, 6 Cranch. 51. 
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Porter, J. The petition alleges property 
in the plaintiff, of a certain lot of ground, situa- 
ted in this city,on Dorsier-lane; and that a cer- 
tain J. Mitchell,had entered upon the premises, 
and cut down and destroyed the gate there- 
on, belonging to the petitioner, to her dam- 
age of $500. It is further alleged, that the 
defendant, acting under the orders of one A. 
Jackson, had commenced building a brick 
wall on a lot adjoining, and had placed a part 
of the said wall, on the lot before mentioned, 


although expressly forbidden, and warned not. 
todoso. An injunction is prayed for, prohibi- - 


ting the said Mitchell, from proceeding any 
further in the erection of the wall, and judg- 
ment is asked for the damages already men- 
tioned. 

The judge granted the injunction. 

The defendant answered, denying the facts 
and allegations, and setting up special matter 


in defence. This answer was afterwards 


withdrawn and a supplemental one filed, 
vouching A. Jackson, as the owner of the lot, 
and the person interested in the defence of 
the suit. 

A. Jackson, the person thus cited, in war- 
ranty, appeared, and filed an answer, which 
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contained the general issue, that he was the Reels Deas 


owner of the lot, and had been in possession 
of it for ten years. “But that if it should be 
decreed to be the property of the petitioner, 
still, he had a right of placing half a wall there, 
not more than 18 inches thiek. 

Testimony, both oral and written, was taken 
down on the trial-of the cause, which, from the 
manner the cause comes.up, it is unnecessary 
to set forth at length. : 

The court gave judgment, dismissing the 
injunction, but decreeing, that the defendant 
pay $5, and costs of suit, for the trespass. 

From this decision, the defendant appealed, 
and alleges, that it is imconsistent in } dissol- 
ving the injunction, and yet decreeing him to 
pay damages and costs. 

It has been already decided by this court, 
in the case of White vs. Well’s executors, 5 Mar- 
tin, 652, that the party who succeeds on the 
question of title, in a suit for land, may yet be 
obliged to pay damages, for an illegal and 
forcible entry on it. 

That decision proceeded on the principle 
that men should not be permitted to do jus- 
tice to themselves, by an act of violence; and 


from a wish to enforce that principle of our 


Vou. rx. 54 
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Pam's, Disc. law, which guards and protects possession, 


w~ until title is shewn and proved. 
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Lam of opinion, that the doctrine laid dite 
—_ there, was sound and correct, and applicable 
to this case. ' 


The ‘ evidenée supports the conclusion 
which the parish judge drew from it, andI_ 
think the judgment rendered below, should 
be affirmed with costs. 


Martin, J. I concur in this opinion. 


Maruews, J. Ido also. 





It is therefore ordered, adjudged, and de- 


creed,pthat the judgment be affirmed with 
costs. « . 


ee oe 


GENERAL RULE. 












Whenever a case is to be argued in writing, 
the plaintiff’s attorney shall deliver to the de- 
fendants, a copy of his argument, who shall be 
bound to return it in ten days with his answer, 
and the plaintiff in ten days after receiving the 
same, shall deliver the whole, with his reply, to 
the clerk of the court, or to one of the judges, 
and if in such reply he shall quote new au- 
thorities, he shall be bound to furnish the de- 
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fendant’s attorney witli a note of said: authori- 
ties, and of the points to whieh he thinks they 

apply ; and that there may be no altercation 

relative to the time of delivering the copies of 

such arguments. It is ordered that no evidence 

thereof shall be received, but the acknow- a 
ledgement of the delive der thé hand of 

the party to whom the argument was given, or 

if refused, an affidavit of that fact. 

And. tt is further ordered, That if any party ‘al 
shall delay to deliver his argument within the | 
time above limited, the other may deliver his 
notes to the court, who will then proceed to . 
examine and decide the case. | 

Provided, That in all.cases, the colixt,may, 
under special circumstances, enlarge, the time 
for the delivery and the return of arguments, 
if such enlargement be applied for before the 
expiration of the time herein limited. 




















